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National Trust for
Historic Preservation

The National Trust for Historic Preservation is
a private, nonprofit membership organization with
more than 220,00 individuai and 3,000 organiza-
tional member:. The National Trust was chartered
by the U.S. Congress in 1949 to encourage the public
to participate in the preservation of America’s his-
tory and culture and to own historic properties.

The National Trust provides techrical advice
and financial assistance to nonprofit organizations
and public agencies to help them carry out preser-
vation activities. It advocates the country’s heritage
in the courts and with legislative and regulatory
agencies; and it operates special projects to show
how a preservation approach can be a centrai or-
ganizing principle in community revitalization and
development.

Montpelier, the home of James Madison, is one
of seventeen historic properties operated by the Na-
tional Trust. It extends to 2,700 acres in the Piedmont
of Virginia. After eighty years in the ownership of
the Madisons, and a further sixty years when it
passed through the hands of six separate owners, it
was purchased in 1901 by William du Pont. The du
Pont family lived therc for another eighty years,
making many changes to the mansion and the land-
scape; and in 1984, the estate was willed to the Na-
tional Trust by Marion du Pont Scott.

The property is currently being assessed for the
creation of a master plen for the future. The planning
process has been greatly aided by a substantial grant
from the Congress through the Commission on the
Bicentennial of the United States Constitution.
These funds were matched by the General Assembly
of Virginia. The combined funds will allow large-
scale repairs to both the structure and infrastructure
of the estate to be completed. Through gifts and
grants, the du Pont family continues to support the
preservation and restoration of the property.

The National Trust promotes education of the
public about the heritage of the United States, in-
cluding the education of teachers and elementary
and secondary school students. The Master Class
Program at Montpelier is one of several educational
programs sponsored or conducted by staff of the
National Trust for Historic Preservation.

The National Trust for Historic Preservation is
located at 1785 Massachusetts Avenue, N.W., Wash-
ington, D.C. 20036; (202) 673-4000.
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Introduction

This volume, JAMES MADISON AND THE I'ED-
ERALIST PAPERS, is a collection of resources for
high school history and government teachers and
their students. It is the product of the Master Class
for Teachers Program, conducted by the National
Trust for Historic Preservation in association with
the Social Studies Development Center of Indiana
University.

In the summer of 1989, from June 21 to June 30,
a select group of high school history and govern-
ment teachers lived and worked for ten days at
Montpelier, the historic home of our fourth presi-
derd, James Madison, and one of seventeen historic
properties operated by the National Trust. This
property, nea: the town of Orange, extends to 2,700
acres in the Piedmont of Virginia.

Each morning, the members of this Master Class
for Teachers Program assembled in one wing of Ma-
dison’s house to participate in a seminar on his en-
during ideas on constitutional government. The
daily discussions on Madison'’s essays in The Feder-
alist vzere led by two members of the faculty at Saint
John’s College, Annapolis, Maryland: Eva T.H.
Brann and Thomas J. Slakey.

Each evening, a well-known scholar addressed the
group on the political thought of James Madison.
After dinner in Madison’s dining room, the group
convened on his back porch and adjoining patio to
question the lecturer and discuss great political iueas
and issues with him or her. The list of guest lecturers
included James MacGregor Burns, Gordon Wood,
Garry Wills, La ‘ce Banning, Herman Belz, Murray
Dry, Fay Metcalf, John J. Patrick, and A.E. Dick
Howard.

During the afternoons, participants in this Master
Class for Teachers Program read assigned papers in
The Federalist and other books and papers about and
by James Madison. They also met with guest speak-
ers and discussion leaders who treated topics in so-
cial history associated with the life of James Madison
and his home, Montpelier. In these settings, they
discussed such topics as slavery in Virginia, the ma-
terial culture and built environment of Montpelier
and Virginia, and the arts in the era of Madison. (A
complete list of guest lectt-ers and their topics is
included at the end of this Introductien.)

The participants also focused on curriculum 2_-
plications of their experience at Montpelier. They
participated in a curriculum seminar and contributed
to the design and substance of this volume, JAMES
MADISON AND THE FEDERALIST PAPERS, which
includes teaching and learning materials for high
school coursesin American history and government.
Five participants were members of a curriculum
team that met with the principal author of this vol-
ume to help him conceptualize and plan it. -All of
the participants served as evaluators of drafts of the
teaching and learning materials in this volume, and
they advised the author about how to revise them
for publication. (A list of the participants, including
curriculum team members, is included at the end of
this Introditctivi.)

Purposes and Subjects

There is a tight connection between the substance
of the Master Class for Teachers Program at Mont-
pelier and the main ideas in this volume's learning
materials for high school students. Topics addressed
by the guest lecturers, for example, constitute main
themes in the Teaching Plans and Lessons: majority
rule and minority rights, federalism and republican-
ism, separation of powers in a limited government,
and national security and personal liberty.

This volume, JAMES MADISON AND THE FED-
ERALIST PAPERS, treats core ideas on constitutional
government in the United States, as did the Master
Class for Teachers Program. These core civic ideas
ire found in that classic of American political
thought, The Federalist by Alexander Hamilton,
James Madison, and John Jay. In this volume of ma-
terials for high school teachers and students, seven
of Madison’s papers in The Federalist are selected as
the focal points for Teaching Plans and Lessons: num-
pers 10, 14, 39, 41, 47, 48, 51.

Anti-Federalist ideas are also presented, because
withcut them The Federalist Papers can neither be
fully understood nor appreciated. Herbert Storing,
the late expert on political ideas of the founding
period, stressed the importance of both sides in the
great debate of 1787-88: “If . . . the foundation of
the American polity was laid by the Federalists, the
Anti-Federalist reservations echo through American
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history; and it is in the dialogue, not merely in the
Federalist victory, that the country’s principles are
to be discovered.”

This volume is designed to link Madison”, ideas
in The Federalist to their counterpoints in essays of
the Anti-Federalists. So the pereanial questions and
issues of constitutional government are addressed
here from the alternative perspectives of the intag-
onists in the great debate about the Constitution ot
1787. An assumption of this work is that the civic
ideas and issues of the founding period are stll in-
teresting and uscful to citizens of the United States.

Overardiiiing goals of the Teaching Plans and Les-
sons in this volume are to help students to

® know the origins and purposes of The Federalist
and the role of James Madisor in producing it;

® acquire knowledge of centzal ideas and issues on
constitutional government in selected papers by
Madison in The Federalist and in 5elected essays of
the Anti-Federalists;

® analyze and appraise different positions on con-
stitutional issues of Madison in papers of The Fed-
eralist and of various Anti-Federalists;

® use evidence in prim.ary documents to support or
refute arguments about constitutional issues;

® select and defend positions in response to con-
stitutional issues raised by Madison’s papers in
The Federalist and by papers of various Anti-Fed-
eralists;

® connect principles and issues of constitutional
government during the fowiding period with civic
values in the United States today;

® develop reasons for commitment to core values of
constitutional government in the United States,
which are rocted in the f¢ ‘rding period.

The preceding goals conform to curriculum guides
and the contents of secondary school courses in
A:nerican history and government. They are also
consistent with the long-standing overarching pur-
pose of the social studies in American schools—ed-
ucation for citizenship in a free society.

Contents

This volume has three major parts. Part One, Back-
ground Papers, Part Two, Lessons, and Part Three, Doc-
uments.

Part One includes three papers that provide back-
ground information and ideas for teachers. Teachers
are advised to read these three papers in preparation
for teaching one or more of the Lessons in this vol-
ume.

The first paper in Part One, *“The Federalist Papers
in the Curriculum” by John J. Patrick, examines tue
status of this American classic in high school histiry
and government courses. A rationale is provided for
teaching The Federalist Papers, and effective teaching
strategies are discussed. The sect ad paper, “James
Madison and the Founding of the Republic” by A.E.
Dick Howard, provides important information about
the hfe of James Madison and his great contributions
to the establishment of constitutional government in
the United States. The third paper, “The Constitu-
tional Thought of the Anti-Federalists” by Murray
Dry, discusses main ideas of the political {oes of
James Madison in the debate on the Constituticn of
1787.

Part Two includes six Lesson Sets for high school
students of American history or government. Each
Lesson Set consists of a pair of Teaching Plans and
accompanying Lessons for students. The Lessons treat
the following central topics and ideas on constitu-
tional government in the United States: origin and
purposes of The Federalist Papers, differences be-
tween Feceralists and Anti-Federalists, majority rule
and mino;ity rights, federalism and republicanisra,
separation of powers and checks and balances, lim-
ited government and personal ireedom, national se-
curity and personal liberiy, the Bill of Rights, and
free government. The political thought of James
Madison is emphasized throughout the lessons.
Teachers have permiszion to duplicate these lessons
and to distribute copies to students in their classes.

Part Three consists of thirteen primary dociments.
There are seven papers by Madison in The Federalist:
numbers 10, 14, 39, 41, 47, 48, and 51. There are six
papers by leading Anti-Federalists: two by Brutus,
one by the Federal Farmer, or.c by Agrippa, one by
Centinel, and one by "“the Pennsylvania Minority.”
Excerpts from these primary documents are in-
cluded in the Lessons for students. The complete
texts of these documents in this volume provide
readily available sources for teachers and students.
Teachers may want to refer to these documents to
see how each excerpt in the Lessons fits into the com-
plete text of the documerit from which it was taken.
Teachers are advised to read the full text of each
document before teaching a Lesson in this volume
that includes excerpts from the document. . “urther-
mere, so.ne teachers may want to assign che com-
plete texts of the documents to their best students.
If so, they can easily make copies of the documents
in Part Three for distribution to their students.

There is a Select Annotated Bibliography at the end
of this volume. This listing directs teachers to ad-
ditional sources of information about James Madi-
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Introduction 3

son, The Federalist' Papers, and the writings of the
Anti-Federalists.

Distinctive Characteristics of Materials in
this Volume

The following statements describe distinctive
characteristics of the Teaching Plans and Lessons for
students in this volume. These statements may as-
sist teachers in appraising these materials and in
usirg them with their students.

1. These Teaching Plans and Lessons fit standard
secondary school courses in American history and
government. They treat central ideas on constitu-
tional government in the United States, which are
embedded in the curriculum guides and textbooks
for secondary school courses in American history
and government. Examples of these ideas are ma-
jority rule and ininority rights, federalism, republi-
canism, separation of powers, checks and balances,
national security, personal liberty, limited govern-
ment, and the rule of law.

2. These Teaching Plans and Lessons extend and
enrich standard textbook treatments of topics on
constitutional government; they do not duplicate
textbook treatments. Each Teaching Plan and Lesson
enables teachers to provide detailed treatments of
topics and ideas that are merely mentioned or dis-
cussed briefly in textbooks.

3. Each Teaching Plan and Lesson has clear state-
ments of objectives and subject matter that pertains
to these objectives. Learning activities are included
that require students to use the contents of each
Lesson to answer questions and complete exercises
that fit the objectives of the Lesson.

4. These Teaching Plans and Lessons encourage ap-
plication of knowledge in the performance of various
kinds of lower- and higher-level cognitive tasks,
from recall and comprehension to interpretation,
analysis, synthesis, and evaluation. Students are
challenged to identify and comprehend main ideas,
to clarify and analyze alternative positions on issues,
and to take a stand in favor of or in opposition to
positions on constitutional issues.

5. These materials emphasize the use of primary
documents as sources of evidence for classroom dis-
cussions, .debates, and writing activities. Students
are required to find and use information in prinary
sources to support or reject alternative viewpoints
on constitutional issues.

6. These Teaching Plans and Lessons conform tc the
overarching goals of this volume, which are listed
in this Introduction. In line with these goals, the ma-

terials emphasize central concepts and values of
American constitutional government, which are dis-
cussed in papers of The Federalist and of the Anti-
Federalists. Furthermore, these materials highlight
enduring issues of American constitutional govern-
ment and require students to use primary docu-
ments in their analyses and appraisals of these
issues.

How to Select and Use these Materials

These twelve Teaching Plans and accompanying
Lessons for students are more than most teachers can
use in a single course, given the need to cover many
other topics in a limited period of time. The lessons,
therefore, should be viewed as a pool of teaching
resources, which different.teachers will draw upon
in different ways. Many teachers may select only
two or three of these twelve Lessons to supplement
a single part of their textbook. Other teachers may
decide to use several of the Teaching Plans and Lessons
to provide ir-depth treatments about the alternative
views of Federalists and Anti-Federalists. Still other
teachers may use these materials only for reference
or for selection of interesting examples to incorpo-
rate in their own originally designed instructional
units.

Teachers are encouraged to use these materials
variously to suit their own objectives. Various
choices about how to use these Teaching Plans and
Lessons are possible, because each Lesson Set of ma-
terials can be used singly, without reference to otker
materials in this volume. The different Lesson Sets
can also be taught in combination, because the ideas
in each Lesson can be readily connected to every
other Lesson in this volume.

All materiais needed to teach a Lesson are provided
in this volume. However, teachers are encouraged
to expand or improve upon these materials by ex-
posing students to related learning materials. Teach-
ers are also encouraged to adapt these Teaching Plans
and Lessons to fit their styles of teaching, their per-
ceptions of student needs, or their classroom cir-
cumstances. Teaching Plans are presented as general
suggestions, not as prescriptions.

Little time is needed to prepare to use a Lesson.
Follow these steps:

® Read the materials for students and the Teaching
Plan, and read the relevant primary documents in
Part Three of this volume.

® Make and distribute copies of the learning rate-
rials for students.

13




4 James Madison and The Federalist Papers

® F..ow or modify teaching suggestions for open-
ine developing, and concluding the Lessor:, which
are presented in the Teaching Plan. It is likely that
many teachers will modify the Teaching Plan and
adjust their use of the accompanying Lesson for
students to make the materials more useful in par-
ticular situations.

These twelve Teaching Plans and -accampanying
Lessons for students are a mere sampler of the rich
contents in The Federalist Papers and the essays of the
Anti-Federalists. These Teaching Plans and Lessons
are not meant to be a comprehensive treatment of
ideas in The Federalist and essays of the Anti-Fed-
eralists. Rather, they provide students with brief in-
troductions to classic American writings on
constitutional government that may sti~—ulate them
to think about important political ideas and to read
n.ore about these ideas.

The political thought of James Madison is high-
lighted because of the connection of this project to
his historic home, Montpelier. There is additional
justification, however, for this emphasis. No other
American contributed more than Madison did to the
establishment of a workable constitutional govern-
ment for the United States, not even Washington,
Hamilton, or Jefferson. In recognition of Madison’s
qualities and achievements, the great Thomas Jef-
ferson simply labelled him “the greatest man in the
world” (letter to Benjamin Rush in 1790).2 About two
hundred years later, Madison’s biographer, Robert
Rutland, concluded: By the criteria of his own time,
James Madison was our last great republican. By the
criteria of our own, Madison was the Founding Fa-
ther.””

These Teaching Plans and Lessons reflect the great-
ness of the political thought of James Madison, as
did the activities of the Master Class for Teachers
Program at Montpelier. However, neither the Mas-
ter Class for Teachers Program nor these Teaching
Plans and Lessons were designed to encourage
thoughtless acceptance of any point of view. Rather,
the purpose was and is to spark reflection, delib-
eration, discourse, criticism, and interest in contin-
uing inquiry about fundamentals of the American
civic legacy, which can be found in the papers of
Madison in The Federalist, and in the papers of his
Anti-Federalist foes in the great debate of 1787-1788.

Notes

1. Herbert ]J. Storing, What liie Anti-Federalists Were For
(Chicago: The University of Chicago Press, 1981), 72.

2. George W. Corner, ed., The Autobiography of Bexnjamin
Rush (Princeton, NJ: Princeton University Press, 1948),
181.

3. Robert A. Rutland, James Madison: The Founding Father
(New York: Macmillan Publishing Company, 1987), 253.

Lists of Guest Lecturers and Participants

The guest lecturers and participants in the Master
Class for Teachers Program are listed below. Mem-
bers of the curriculum planning team are indicated
by an asterisk (*).
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Lance Banning
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Government”
Herman Belz
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University of Maryland
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Murray Dry
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Rex Ellis
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John Douglas Hall
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Alexandria, Virginia
Topic: ““The Performing Arts in Madison’s
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A.E. Dick Howard
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University of Virginia
Topic: “The Legacy of Madison and The
Federalist Papers”
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Executive Director
Orange County Historical Society
Orange, Virginia
Topic: “Living in Virginia’s Piedmont in
Madison’s Time"
John J. Patrick*
Director
Social Studies Development Center
Professor of Education
’ndiana University
Topic: “The Federalist Papers in the Curriculum”
Rueben Rainey
Professor, School of Architecture
University of Virginia
Topic: “The Virginia Landscape in Madison’s
Time"”
Garry Wills
Henry R. Luce Professor of American Culture
and Public Policy
Northwestern Universit-
Topic: “Majority Rule and Minority Rights”
Gordon Wood
Professor of History
Brown University
Topic: ““Federalism in an Extended Republic”

Participants in the Program

Earl P. Bell*
Chair, Department of History
University of Chicago Laboratory Schools
Chicago, Illinois

Daniel Hugh BL:. 'k
Social Studies Teacher
Virgil Grissom High School
Huntsville, Alabama

Eva]. Brown
Social Studies Teacher
Kenwood Academy
Chicago, Illinois

Stanley Dean
Social Studies Teacher and District Chairperson
Escondido Union High School District
Escondido, California
Frederick Drake
Social Studies Teacher and Department
Chairperson
Dwight High School
Dwight, Illinois
Robert Gabrick
American History Teacher
White Bear Lake Schools
White Bear Lake, Minnesota
Joseph R. Gotchy
Social Studies Teacher .
Thomas Jefferson High School
Federal Way School District
Auburn, Washington
Louis Grigar*
Social Studies Coordinator
Texas State Education Agency
Austin, Texas
Nathaniel A. jobe
History Department Chairperson
Woodberry Forest School
Woodberry Forest, Virginia
Ann T. Kashiwa
History Teacher
Mariner High School
Everett, Washington
Rita G. Koman
Social Studies Teacher
Osbourn High School
Manassas, Virginia
Thomas W. New
Social Studies Department Chairperson
Plano High School
Plano, Texas
Carol Oliver*
History Teacher
Culpeper High School
Culpeper, Virginia
Simmie G. Plummer
Social Studies Teacher
Valley High School
Albuquerque, New Mexico
Pamela Renner
History Teacher
Independence High School
Glendale, Arizona
Richard D. Schubart*
Director of Humanities
Phillips-Exeter Academy
Exeter, Now Hampshire

Jod
(3




6 James Madison and The Fedcialist Papers

Thecdore G. Sharp*
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Part One: Background Papers

Part One consists of three background papers
for users of this volume:

1. ""The Federalist Papers in the Curriculum”
by John J. Patrick.

2. "James Madison and the Founding of the Re-
public” by A.E. Dick Howard.

3. "The Constitutional Thought of
the Anti-Federalists” by Murray Dry.

Background Paper 1 discusses the treatment of
The Federalist in high school history and government
courses. The author provides a rationale and strat-
egies for teaching The Federalist Papers to high school
students.

Background Paper 2 presents a biographical
sketch of James Madison with emphasis upon his
role in the Federal Convention of 1787, ratification
debate of 1787-88, and framing of the Bill of Rights
in 1789. The author discusses central ideas of Mad-
ison on constitutional government.

Background Paper 3 examines core ideas of the
Anti-Federalists on constitutional government. The
author emphasizes Anti-Federalist positions on re-
publicanism, federalism, separation of powers, and
a bill of rights. -




James Madison, fourth President of the United States of America, and co-author of The Federalist.

Source: Library of Congress
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Background Paper 1

The Federalist Papers in the Curriculum

Johan J. Patrick

The Federalist is an American classic! Consider the
accolades that leading'statesmen and scholars have
given this collection of 85 papers by Publius on the
merits of the Constitution of 1787.!

Shortly after publication of The Federalist, Thomas
Jefferson, proclaimed it “the best commentary on
the principles of government which ever was writ-
ten.”’2

Later on, Jefferson’s political foe, Chief Justice
John M.rshall wrote: "It [The Federalist] is a complete
commentary on our Constitution, and it is appealed
to by all parties in the questions to which that in-
strument gave birth.”?

George Washington predicted that The Federalist
would transcend the time and circumstances of its
publication to become a generally admired treatise
on free government: “When the transien: circum-

-stances and fugitive performances which attended

this Crisis shall have disappeared,” said Washing-
ton, “that Work will merit the Notice of Posterity;
because in it are candidly and ably discussed the
principles of freedom and the topics of government,
which will be always interesting to mankind so long
as they shall be connected in Civil Society.”*

Washington’s prophecy has come true. From the
founding period to modern times, lawyers, judges,
politicians, and scholars have used ideas in The Fed-
eralist to guide their inquiries, deliberations, and de-
cisions about principles and issues of constitutional
government. Charles Beard, for example, praised
these papers of Publius as “the most instructive
work on political science ever written in the United
States” and reported that he reread parts or all of
The Federalist ever year for fifty years. At each read-
ing, Beard was newly ‘informed, he said, by the
discovery of ideas and suggestions which [he] had
previously overlocked or had failed to grasp in their
full meaning.”s (Beard’s critics probably would re-
spond with regret that he did not read some cf the
papers at least one more time, especially No. 1Z, to
remedy his misunderstanding of them.)

Clinton Rossiter commented in his introduction to
a recent edition of The Federalist “’that it stands third

only to the Declaration of Independence and the
Constitution itself among all the sacred writings of
American political history.”? And during our bicen-
tennial celebration of the U.S. Constitution, the ven-
erable historian, Richard Morris, concluded that The
Federalist "has remained profound, searching, chal-
lenging, and . . . everlastingly controversial.”®

This strong praise for The Federalist, across two
centuries of American history, might lead one to
expect a secure and prominent place for 1t in the
curricula and classrooms of our schools, as a staple
of courses in history and government and as an an-
chor for citizenship education. But this is not so! A
significant gap separates the educational realities
from the elegant rhetoric about timeless truths in
The Federalist.

Status of The Federalist in Schools

Curriculum developers and textbook publishers
seem to value The Federalist much less than the po-
litical and academic luminaries who have so lavishly
lauded it. This classic work is mentioned only
briefly, if at all, in widely used high school textbooks
on American history, government, and civics.

The best-selling high school government text-
book, Magruder’s American Government, is also the
leader in coverage.of The Federalist, which makes the
preceding point about the paucity of coverage of this
document. Only five pages of this textbook include
mention of The Federalist, with little or no discussion
of the ideas in it; and one page has a quotation from
No. 47 about separation of powers as a means to
limited govemment. In addition, the Appendix to
this book includes the complete text of Madison’s
paper No. 10. However, the document is presented
without context or explanation; there is only a one-
sentence introduction, which is cryptic and some-
what misleading about the contents of the essay.?

Other widely used textbcoks mention The Feder-
alist in one or two paragraphs in a section of the
standard chapter on the framing and ratifying of the
Constitution.™ This lack of coverage in current text-
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books is consistent with practices in the recent past.
A 1959 study of high school textbooks revealed that
only three civics textbooks even mentioned The Fed-
eralist. In addition, “of seventeen history and gov-
ernment textbooks, twelve made only minimal
reference to the essays.”’"!

Of course, abysmal ignorance is the inevitable
consequence of this kind of neglect. The 1987 na-
tional assessment in history revealed that only 40%
of 17-year-olds knew that The Federalist was written
to suppcrt ratification of the Constitution. Further-
more, this national sample of. high school students
achieved a dismal average score of 54.4% on a 19-
item test aboat principles and issues of constitu-
tional government in the United States.'

Why is The Federalist treated so shabbily in our
high school textbooks and curricula? Three reasons
are offered to stimuiate thought about this problem.

First, civic educators are committed to helping stu-
dents know and deal with political reality. But sup-
pose they believe that the central ideas of The
Federalist are archaic and no longer applicable to the
modern political world. If these papers appear to
contribute little to the student’s understanding of
the current political system, then teachers wil} give
little more than a passing historical reference to
them.

Second, educators may feel obligated to attend to
the goals and subjects in the school’s curriculum
guide. But suppose they find little connection be-
tween the contents of The Federalist and the second-
ary school curriculur. Well, if The Federalist does not
seem to fit established curriculum patterns, then it
will not be taught.

Third, educators try to offer a cuxriculum that fits
the general level of ability of their students. But sup-
pose they think that ideas in The Federalist are too
challenging for most, if not all, members of their
high school classes. If this subject is judged as too
difficult for learners, then it will be avoided by teach-
ers.

Critics and skeptics have claimed that The Feder-
alist is too old, too arcane, and too difficult to meet
the interests and ne>ds of modern students. Is it?
Can these objections to The Federalist in the curric-
ulum be inet and turned aside? Or is there really
little or no justification for this venerated ireatise in
the curriculum of today’s secondary schools?

My answer is that a credible case can be made for
teaching ideas and issues of The Federalist to students
of high school courses in government and history.
What are the essential elements of tiis case?

10 James Madison and The Federalist Papers

Why Teach The Federalist

There are three reasons for including ideas and
issues of The Federalist papers in the high school cur-
riculum:

1. They are keys to knowledge of constitutional gov-
ernment and citizenship in the United States.

2. They reflect core values in the civic culture.

3. They are connected to the curriculum in history,
government, and civics.

These three reasons are interrelated, and therefore,
they are discussed concurrently in the case for The
Federalist in the curriculum, which follows.

A perennial goal of education in-a free society is
development of knowledge on government and cit-
izenship. In a democratic republic, the preferred
form of government in The Federalist, this goal has
critical importance; because without enlightened cit-
izenship, a government of the people cannot en-
dure. And enlightened citizenship can only be the
product of enlightening scholarship in a system of
education accessible to the general public. Madison
promulgated this point, as evidenced by his remarks
in a letter to William T. Barry, the Lieutenant gov-
ernor of Kentucky: )

The liberal appropriations made by the Leg-
islature of Kentucky for a general system of
Education cannot be too much applauded. A
popular Gevernment, without popular infor-
mation, or the means of acquiring it, is but a
Prolegue to a Farce or a Tragedy; or, perhaps
both. Knowledge will forever govern igno-
rance. And a people whomean to be their own
Governors, must arm themselves with the
power which knowledge gives.”

Does The Federalist, in Madison’s terms, provide
to “people who mean to be their own governors . .
the power which knowledge gives?”’ Yes! Publius
profoundly examines the inescapable problems and
issues of free government, which our students, as
citizens, must understand to exercise fully their re-
sponsibilities and rights under the Constitution.

Consider the basic paradox of constitutional de-
mocracy in modern times: how to have majority rule
with protection of the rights of indiviGuals, all in-
dividuals, including those who are members of un-
popular minority groups. We accept and teach this
conception of democracy to our students. We readily
recognize that both majority rule and minority rights
are values at the core of our civic culture and our
high school curriculum. Taken to 1ts extreme, how-
ever, majority rule would destroy the rights and lib-
erty of individuals in the minority, as Madison
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sagely warned in The Federalist 10 and 51. Con-
versely, unlimited rights and freedoms for individ-
uals or minority groups would preclude majority
rule, and civil society too."

Majority rule and minority rights—these contra-
puntal values that define a constitutional democ-
racy—are inevitably in conflict. But if free
government is to endure, then the rival claims of
majorities and minorities must somehow be limited
and accommodated. In several numbers of The Fed-
eralist, Madison frames the problem and tells us how
to deal with it—knowledge our students need in
preparation for responsible citizenship in our con-
stitutional democracy.

Majority rule with minority rights, however, is only
one of several perennial predicaments of our con-
stitutional democracy treated in The Federalist. Con-
sider the overriding importance and enduring
relevance of three other examples.

Public order with private rights—this paradox poses
the problem of finding a workable balance between
power and liberty in a government that is both
strong and limited, with enough power to act effec-
tively for the common good and sufficient limits to
guard the liberty of individuals from abuses of public
power. Ideas on public order and private rights per-
meate The Federalist. However, numbers 10, 23, 37,
44, and 47-51 provide especially useful commentar-
ies for teachers and students on how to construct a
limited government that is also sufficiently power-
ful.

National sovereignty with states’ rights—this problem
is the challenge of finding a workable division of
authority and duties in a large federal republic that
includes a sovereign and energetic national govern-
ment and several state-level republics that also ex-
ercise significant powers. Ideas on federalism,
republicanism, and states’ rights are treated
throughout The Federalist; but teachers and students
should cnncentrate on numbers 9, 10, 14, and 39.

National security with persoral liberty—th;is problem
involves simultaneous p: yvision of common defense
for the society and protection of liberty for persons
threatened by overbearing defenders of the com-
monweal. The best papers in The Federalist on this
subject are numbers .23, 24, and 41, especially No.
41.

Each of thecc uiiavoidable and paradoxical prob-
lems of our constitutional democracy challenges
us—as teachers, students, and citizens—to conjoin
opposing values to create a workable synthesis. Each
problem requires a search for acceptable limits on
contending forces. Under what conditions, and at
what point, should the law limit the majority to pro-

tect the rights of individuals in the minority? And
conversely, when and why should minority rights
be limited by law to preserve the will of the majority?
Responses to these generic questions will vary witn
“~sues and theix circumstances. But the civic values
and principles in the problems, such as majority rule
and minority rights—these are the constant char-
acteristics of a constitutional democracy. If «ither
one of the opposing civic values is sacrificed to the
other, then the constitutional democracy is lost. Our
students need to learn this, and we can use The
Federalist to help them do it.

By turning to The Federalist, teachers and students
can find insightful and provocative responses to the
paradoxical problems of constitutional democracy:
majority rule with minority rights, public order with
private rights, national sovereignty with states’
rights, and naiional security with personal liberty.
Teachers and students, for example, can examine
Madison’s model for a “well-constructed Union”
that he hoped would effectively conjoin liberty and
order, majority rule with minority rights, and na-
tional and state governments in a fcderal system.'s
These responses are not correct in every detail. For
example, Publius’ prediction in No. 78 about the
federal judiciary’s weak position relative to the other
branches of government does not fit our current con-
stitutional system. Furthermore, many ideas in The
Federalist are debatable today, as they were during
the founding period. However, these ideas remain
valuable, because they are indisputably applicable
to the ongoing concerns of citizenship in our dem-
ocratic republic.

Examination of perennial constitutional problems
posed in The Federalist, and the historical and current
issues associated with them, requires knowledge of
first principles of constitutional government in the
United States, such as popular sovereignty, feder-
alism, republicanism, separation of powers, checks
and balances, limited government, rule of law, per-
sonal liberty, private rights, common good, and so
forth. These ideas of The Federalist are familiar to civic
'ducators, because they are emphasized in state-
ments of educational goals and in syllabi for courses
in history and government. They are embedded in
the curricula of our schools.

At this point, the case for teaching The Federalist
to high school students has been made. In summary,
the contents can assist students to comprehend and
analyze our contemporary constitutional govern-
ment. Central ideas of the document are compatible
with the civic culture of the United States and stan-
dard high school courses in United States history
and govcrnment. There is no need to create special
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courses or units of study on The Federalist, unless
ona he : 2 special desire or need to do so, because
the contents of these papers are congruent with the
core cwiiculum of schools, the common iearning
experiences required of all students as part of their
general education for citizenship.

But critical questions remain. Can the contents of
this classic work be taught successfully io high
school students? My answer: certainly ideas in this
work can‘be learned by a significant number of stu-
dents, if not by all of them. Responsible educators
should not deprive anyone o. knowledge and skills
merely because they cannot be mastered by every-
one.

Will it be a formidable challenge to teach The Fed-
eralist to willing and able high school studenis? Of
course, the materials are difficult, and teaching and
learning them will require sustained effort and in-
telligence. But these obstacles to civic enlightenment
are not insurmountable. They certainly can be over-
come by creative and resourceful teachers with com-
mitment to maintaining the civic tradition of The
Federalist.

Strategies for Teaching The Federalist

What strategies might be used to teach ideas in
The Federalist to high school students willing and able
to learn them? Consider these three generic strate-
gies: (1) document-based teaching and learning, (2)
issues-based teaching and learning, and (3) course-
wide infusion of content. These three categories are
not presented as definitive; they do not exhaust the
pedagogical possibilities. But they are likely to be
useful guides to the teaching and learning of ideas
in The Federalist; and they may stimulate additional
thoughts about how to present these valuable but
difficult materials to high school students.

Document-based Teaching and Learning. Most
high school students will need careful guidance in
their initial confrontations with original text in The
Federalist. It is not advisable to require them, at first,
toread the complete texts of selected papers. Rather,
these essays should be abbreviated, annotated, and
otherwise edited to aid the comprehension and in-
terpretation of main ideas by high school students.
Furthermore, each excerpt from a Federalist paper
should be introduced with a carefully worded state-
ment about the mainideas covered in the document.
Finally, questions should be posed at the end of the
document that require students to identify main
ideas in it and demonstrate that they comprehend
them.

Selected papers from The Federalist should be ex-
amined in coritext :n order to maxi nize the student’s
understanding of them and to minimize specious
interpretations. Knowledge of the founding period
1s a prerequisite to one’s study of any portion of The
Federalist

James Madison apparently agieed with this point.
He wrote about the necessity of interpreting docu-
ments in their historical context. He insisted that a
literal rendering of the text, without adequate
knowledge of the context in which it was written
and used, inevitably would be inaccurate. The truth-
seeking reader, according to Madison, must always
go beyond the document to the time and place of
its origin to accurately interpret and assess it. Con-
sider his words on this subject: “If the meaning of
the text be sought in the changeable meaning of the
words composing it, it is evident that the shape and
attributes of the Government [the object of discus-
sion in the text] must partake of the changes to
which the words and phrases of all living languages
are constantly subject. What a metamorphosis [in
meaning] would be produced.’’*

So, a cardinal rule in using primary documents in
The Federalist, or any otk.er source, is never to work
with them as discre’. feading assignments, apart
from some meaningful context. One type of coniext,
already n»ted, is the period in which the document
originated. Another kind of context, one that might
be used in a high school government or civics course,
is a conceptual framework that subsumes main ideas
of the document. For example, a detailed treatment
of the interrelated concepts of separation of powers
and checks and balances in government could pro-
vide an appropriate context for the study of paper
No. 47 of The Federalist. However, do not disregard
the level of historicai knowledge that students bring
to the investigation of the document, because this
type of conceptual context cannot be adequate to
their needs unless they have some minimal leve! of
knowledge about the time of origin of the document.

Given standard constraints of tiine, and the need
to study other materials, only a few papers in The
Federalist can be included in the curriculum. At a
minimum, [ would advise use of numbers 1, 10, and
51. Numter 1 is vaiuable because it introduces the
work; ard numbers 10 and 51 embody Madison’s
most Lnportant statements about how to structure
~ popular government that can both protect private
rights and provide public order and security. Ad-
ditional papers recommended for the high school
curriculum, if time permits, are numbers 14, 15, 23,
39, 41, 47, 48, 70, and 78. These papers are chosen
because they treat principles and concepts of gov-
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ernment embedded in standard high school courses
of study.

Teachers might decide that some of their students
are able to work with the complete and unedited
versions of these papers. This is always best, if stu-
dents can doit. If not, look for high-quality learning
materials on these documents, which have been pre-
pared for high school students; or create your own
materials, tailored to the special needs of your stu-
dents.

Issues-based Teaching and Learning. Selected
papers of The Federalist are not only useful sources
about principles of constitutional government in the
United States, but they also serve to illuminate the
perennial issues, the classic controversies of our po-
litical system, such as how to conjoin majority rule
with minority rights. These basic issues can be the
objects of lively classroom activities: roundtable dis-
cussions, forums, and debates that involve delib-
eration, discourse, and decisions on alternative
positions of the Federalists and their Anti-Federalist
foes about ratification of the Constitution of 1787.

Issues-based teaching of The Federalist requires ex-
amination by students of select papers of the Anti-
Federalists. For example, Madison’s position on fed-
eralism and republicanism, in numbers 10, 14, and
39 of The Federalis., can be countered with select Anti-
Federalist writings on the same concepts: Letter IV
of Agrippa, Letters Iand XVII of the Federal Farmer,
and Essay I of Brutus. Students might be asked to
assess the contending positions during a roundtable
discussion and then to choose one side or the other
for classroom debates about so.ne controversial
proposition in the documents.

Amendments proposed by Anti-Federalists dur-
ing the state ratifying conventions of 1787-1788 can
be stimulating foci for classroom debates today. For
example, students might be asked to debate this
amendment proposed by the New York ratifying
convention: “That the Senators and Representatives
and all Executive and Judicial Officers of the United
States shall be bound by Oath or Affirmation not to
infringe or violate the Constitutions or Rights of the
respective States.”” A classroom debate on this
proposition would require students to draw upon
the conflicting positions about federalism and re-
publicanism in The Federalist and writings of the
Anti-Federalists.

Here is another example of a possible topic for
classroom debate, which comes from the list of
amendments proposed by Anti-Federalists at the
Pennsylvania ratifying convention: “That the power
of organizing, arming and disciplining the militia
remain with the individual states, and that Congress

shall not have authority to call or march any of the
militia out of their own state, without t.e consent
of such state, and for such length of time only as
such state shall agree.”'® The spirit of this proposal
has emerged in our time; recall the emphatic com-
plaints and threats of resistance from Governor Du-
kakis about the possibility of sending members of
the Massachusetts state militia on a training mission:
to Central America.

Many of the Anti-Federalist ideas for amending
the Constitution of 1787 have modern counterparts.
For example, current proposals for one six-year pres-
idential term of office can be traced to the Anti-Fed-
eralists; so can calls for introducing to the national
level of government the recall of elected officials and
the referendum on legislation, which are employed
in several state governments.

Issues-based teaching about The Federalist is not
only stimulating, interesting, and enlighteniny, but
it also informs students about the fundamental im-
portance of the Anii-Federalist side of the argument.
Herbert Storing, the late expert on the Anti-Feder-
alists, provides justification for teaching both sides
of the great debate on the Constitution of 1787: “If
. . . the foundation of the American polity was laid
by the Federalists,” said Storing, “the Anti-Feder-
alist reservations echo through American hisiory;
and it is in the dialogue, not merely in the Federalist
victory, that the country’s principles are to be dis-
covered.”¥

Course-wide Infusion of Content. In teaching
ideas of The Federalist and the Anti-Federalists, we
should begin with the origins of the United States.
Lessons about these political foes should be parts of
instructional units on ratification of the Constitution
in American government and history courses. James
Madison would agree. He advised that the “key” to
the “legitimate meaning” of the Constitution would
be found “not in the opinions or intention of the
body which planned and proposed the Constitution,
but in the sense attached to it by the people in their
respective State Conventions, where it received all
the authority which it possesses.”2

However, teachers should not restrict their treat-
ments of The Federalist and the Anti-Federalist writ-
ings to the founding period. There are other entry
points in the curriculum for these materials and the
ideas in them. For example, excerpts from these clas-
sic documents are applicable to zeveral parts of the
high school government course that tocus on prin-
ciples of constitutional democracy, such as the stan-
dard lessons on separation of powers, checks and
balances, federalism, the presidency, the Congress,
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the federatjudiciary, and the civil rights and liberties
of individuals.

High school teachers of United States history car
refer to The Federalist in their treatments of issues
abeut states’ rights and federalism that led directly
to the Civil War. Furthermore, the Civil War Amend-
ments to the Constitution, especially the 14th
Amendment, can be examined fruitfully from the
perspective of The Federalist. The same point can be
made about the applicability of :deas in The Federalist
to studies of constitutional changes from the Pro-
gressive Era to our own time. Issues in landmark
cases of the Supreme Co. t can also be studied in
relationship to ideas in The Federalist, since the
Justices often referred to these ideas as they formed
opinions in these cases.

World history teachers might explore with stu-
dents the European roots of ideas in The Federaiist.
They might also teach about connections of the En-
lightenment in Europe to the theory and practice of
politics in 18th-century America. Finally, teachers
and students of world history might explore the
worldwide influence of American ideas on consti-
tutional democracy, espediaily origina! ideas of The
Tederalist about ordered liberty and free government.

vonclusion

If Madison were here today, he probably would
be pleased with this final recommendation about a
global perspective on The Federalist. His faith in the
American concept of free government was so strong
that he dreamed of a time when it might spread
throughout the world. He wrote: “The free system
of government we kave established is so congenial
with reason, with common sense, and with a uni-
versal feeling, that it must produce . . . a desire of
imitation. . . . Our Country, if it does justice to
itself, will be the workshop of liberty to the . . .
World.”?

But “Our Country” cannot “be the workshop of
liberty” that Madison desired unless each new gen-
eration in this country cevelops a reasoned com-
mitment to the principles of free government in our
most fundamental public documents, foremost of
which are the Declaration of Independence, the
Constitution, and The Federalist. This reasoned com-
mitment, of course, will be the consequence of ef-
fective civic education. It can happen no other way.

Effective civic education requires recognition of
the imperfections of free government (constitutional
democracy) at particular places and times and re-
flective thought about how to improve it. This, too,
Madison would approve. Near the end of his life,

he wrote: “No government of human device and
humar administration can be perfect. . . . {The gov-
ernment] which is the least imperfect is therefore
the best government. . . . [T]he abuses of all other
governments have led to the preference of republi-
can governments as the best of all governments,
because the least imperfect.”

Thus, education for constitutional democracy is
not an ideological exercise, not a means o blind faith
in dogma. Rather, it is an extension to each new
generation of citizens of the challenge confronted by
Madison and others during the founding period—
the challenge of coping with the enduring issues of
constitutional democracy, of improving the system
incrementally through responses to these issues,
and of passing on the tradition of free government
(and the issues inherent in it) to the rnext generation.
Ideas in The Federalist can contribute to this kind of
education on the principles of free government.

If you accept this view of education for free gov-
ernment, then you will take on the challenge of
teaching The Federalist in your classrooms and com-
munities. And if you do this, take pleasure in the
certainty that James Madison would applaud your
efforts. “What spectacle can be more edifying or
more seasonable,” he wrote, “than that of Liberty
& Learning, each leaning on the other for their mu-
tual & surest support?”’3

Notes

1. Alexander Hamilton, James Madison, and John Jay,
The Federaiist. This colic~tion of 85 papers in support of
the Constitution of 1787 was first published in 1788 by
McLean and Company of New York, NY. There are several
excellent editions of The Federalist in print. Two examples
are Jacob E. Cooke, editor, The Federalist (Middletown, CT:
Wesleyan University Press, 1961) and Isaac Kramnick, ed-
itor, The Federalist Papers (New York: Viking Penguin Inc,
1987).

2. Letter from Thomas Jefferson to James Madison, 18
November 1788, quoted in Isaac Kramnick, “Editor’s In-
troduction,” The Federalist Papers, 11.

3. Cohens v. Virginia (1821), quoted in Roy P. Fairfield,
“Introduction,” The Federalist Papers (Baltimore: Johns
Hopkins University Press, 1981), xiii.

4. Letter from Ceorge Washington to Alexander Ham-
ilton, 28 August 1788, in Saxe Commins, editor, Basic Writ-
ings of George Washington (New York: Random House,
1948), 546.

5. Charles A. Beard, The Enduring Federalist (Garden City,
New York: Doubleday & Company, Inc. 1948), 9.

6. Morton White, among others, is critical of Charles
Beard’s interpretation of The Federalist No. 10 and No. 31;
see Philosophy, The Federalist, and the Constitution (New
York: Oxford University Press, 1987), 3-6.

24




PS

Background Papers/i’aper 1 15

7. Clinton Rossiter, ““Introduction,” The Federalist Papers
(New York: New American Library, 1961), vii.

8. Richard B. Morris, Witnesses at the Creation: Hamilton,
Madison, Jay and the Constitution (New York: Holt, Rine-
hart, and Winston, 1985}, 21.

9. William A. McClenaghan, Magruder's American Gov-
ernrient (Newton, MA: Allyn and Bacon, Inc., 1987), 50,
51, 56, 343, 370-371; the complete text of The Federalist No.
10 appears on pages 759-763.
i0. Other widely used high school government textbooks,
which provide less coverage of The Federalist than does
Magruder's American Government, are listed by publisher
and title: Coronado Publishers, Inc., We Are One (1986);
McGraw-Hiil Book Company, American Government (1983);
Charles E. Merrill Publishing Company, American Govern-
ment: Principles and Practices (1987); Scribner Educational
Publishers, Government in the United States (1987); Scott,
Foresman and Company, Consent of the Governed (1987).
High school history textbooks tend to provide even less
coverage of The Federalist than the government textbooks
do. The introductory-level college government textbooks
provide more coverage of The Federalist than high s :hool
textbooks do, but they, too, seem rather limited in their
treat=ents of this classic; see Danny M. Adkison and Lisa
McNair Palmer, “American Government Textbooks and
The Federalist Papers,” The Political Science Teacher 1 (Winter
1988): 1, 15-17.

11. Roy P. Fairfield, "'Introduction,” The Federalist Papers,
xix.

12. Diane Ravitch and Chester E. Finn, Jr., What Do Our
17-Year-Olds Know? A Report on the First National Assessment
of History and Literature (New York: Harper & Row, Pub-
lishers, 1987), 55-58.

12 Letter from James Madison to William T. Barry, 4 Au-
gust 1822, in Marvin Meyers, editor, The Mind of the Foun-
der: Sources of the Political Thought of James Madison
(Hanover, NH: University Press of New England, 1973),
343-344.

14. The Federalist 10 and 51 discuss the danger of major-
itarian tyranny and how to deal with it; in addition, see
Madison’s letter to Thomas Jefferson, 17 October 1788, in
Marvin Meyers, editor, The Mind of the Founder, 156-160.

15. Several books abot.t The Federalist are listed here that
might be helpful to teachers interested in the paradoxes
and perennial issues of constitutional democracy. Martin
Diamond, The Founding of the Democratic Republic (Itasca,
IL: F.E. Peacock Put. shers, Inc. 1981); Gottfried Dietze,
The Federalist: A Classic on Federalism and Free Government
(Baltimore: Johns Hopkins University Press, 1960); Davia
F. Epstein, The Political Theory of The Federalist (Chicago:
The University of Chicago Press, 1984); Adrienne Koch,
Power, Morals, and the Founding Fathers. Essays in the Inter-
pretation of the American Enlightenment (Ithaca, NY: Cornell
University Press, 1961); Neal Riemer, James Madison. Cre-
ating the American Constitution (Washington, DC: Con-
gressional Quarterly, Inc., 1986), Morton White,
Philosophy, The Federalist, and the Constitution (New York.
Oxford University Press, 1987); and Garry Wills, Explan-
ing America: The Federalist (Garden City, NY. Doubleday &
Company, Inc., 1981).

16. Letter from James Madison to Henry Lee, 25 June
1824, in Adrienne Koch, editor, The American Enlightenment
(New York: George Brazillez, Inc., 1965), 471.

17. A complete list of constitutional amendments pro-
posed by the New York ratifying convention is presented
in Linda Grant De Pauw, Tie Eleventh Pillar. New York State
and the Federal Convention (Ithaca. NY. Cornell Univerty
Press, 1966), 297-302.

13. A complete list of constitutional amendments pro-
posed by the Anti-Federalists at the Pennsylvania ratifying
convention appears in a primary document, “The Address
and Reasons of Dissent of the Minority of the Convention
of Pennsylvania to Their Constituents,” in Herbert Stor-
ing, editor, The Anti-Federalist (Chicago. The University of
Chicago Press, 1985), 201-223.

19. Herbert ]. Storing, What the Anti-Federalists Were For
(Chicago: The University of Chicago Press, 1981), 72.

20. Letter from James Madison to Thomas Ritchue, 15 Sep-
tember 1821, quoted in Drew R. McC y, The Last of the
Fathers: James Madison and the Republican Legacy (Cam-
bridge, England. Cambndge University Press, 1989), 76.
21. Quoted in Adrienne Koch, Power, Morals, and the
Founding Fathers (Ithaca, NY. Cornell University Press,
1961), 105.

22, Ibid., 115.

23. Letter from Jam.es Madison to William T. Barry, 4 Au-
gust 1822, in Marvin Meyers, The Mind of the Founder, 346.




17

Background Paper 2

James Madison And The Founding of The Republic

A.E. Dick Howard

James Madison—by common consent, the Father
of the nation’s Constitution—was in many ways an
unlikely candidate for the historic role he played in
the founding of our republic. Madison was not what
we today would call “charismatic;” indeed, for
strong personality, it is Dolley, not James, that his-
tory remembers.

Urprepossessing in appearance—he stood only
five feet six inches tall—and often inill health during
his early years, Madison lacked the majestic bearing,
physical prowess, and martial skills of George Wash-
ington. His prose, while copious 2nd cempetent,
missed the bite. of Paine or the eleganceand lucidity
of Jefferson. In an age when public speaking was a
highly prized political tool, Madison was plagued
by a weak voice and hobbled by self-consciousness.
Madison was so unimpressive a public speaker that
he felt suited neither fo: the ministry nor the law as
a profession (either of which would have been a
natural vocation for a person of Madison’s intellec-
tual interests).

Madison more thar made up for his shortcom-
ings, however, with his rigorously logical mind, ap-
petite for readiag, and indefatigable industry. As he
matured, he drew around him a circle of important
friends who recognized in him a quiet butkeen sense
of humor, a potential for iconoclasm, and unshak-
able integrity and convictions.

History can appreciate how Madison’s strengths
came to outweigh, by any measure, whatever may
have been his limitations. For it is Madison who,
more than any other founder, shaped our consti-
tutional system of government. How this came to
be—how Madison’s ideas of politics and govern-
ment were fermed, and how he put those ideas to
work—makes a fascinating story.

Copyright © 1985 by the author. Used by permission.

.fadison was born to James Madison, Senior, ard
Neally Conway Madison, -oth from Virginia’s landed
gentry, on March 16, 1751, at the home of his ma-
ternal grandmother at Port Conway on the Rappa-
hannock River. Shortly after his birth, the family
moved west to the Rapidan River, in Orange
County. The trip was only fifty miles or so, but it
took the Madisons from the Tidewater to the Vir-
ginia Piedmont at the foot of the Blue Ridge Moun-
tains. Both in Madison’s day, and for decades after
the revolution, life and politics in Virginia were
heavily colored by differences in outiook condi-
tioned by living in the east (where established power
lay) and in the more westerly regions.

James Madison thus grew up, as did Thomas Jef-
ferson (who lived only thirty miles away), with that
strange blend of rustic life and cultivated social and
intellectual discourse that marked plantation life in
the Piedmont. At the same time, growii up at the
family seat at Montpelier, young James M. dison en-
joyed the leisure purchased by slavery—a leisure
employed in the education of a young Virginia ge.-
tleman.

After early education at home and at Donald Rob-
ertson’s schoul on the Mattapony, Madison entered
the College of New Jersey (now Princeton Univer-
sity), in 1769. Madison’s choice of Princeton was
distinctly unusual; a young Virginia gentleman was
likely to attend the College of William and Mary at
Williamsburg. It seems that Madison was swayed
by his admiration for Thomas Meartin, a tutor .e-
cently graduated from Princeton. Moreover, Madi-
son (and his father) may also have been drawn by
Princeton’s eighteenth-century reputation for relig-
ious strictness and staunch patriotism. These qual-
ities were exemplified in John Witherspoon, the
Edinburgh-educated President, an active Presbyte-
rian, who had come to Nassau Hall shortly before
Madison became a student there.
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The decision to go to Princeton was a momentous
one for Madison, for it brought him directly under
the influence of the ideas of the Scottisn Enlight-
enment. At the college, Madison encountered an
early experiment with what would become a staple
of American education in the late eighteenth and
early nineteenth centuries—a curriculum heavily in-
fluenced by the Scottish school. Edinburgh, which
produced many of the intellectual leaders. of Madi-
son’s younger years, had emerged as the most pro-
gressive English-speaking university. While the
figures associated with the Scottish Enlightenment
varied considerably in their views, the general thrust
was an appeal to “common sense,” a belief that all
men possess an innate sense that enables them to
distinguish between good and bad, truth and false-
hood, beauty and ugliness. The Scottish philoso-
phers, especially Thomas Reid and Francis
Hutcheson, combined their belief in ““common
sense” with Whiggish patriotism, a “plain” rhetor-
ical style, a plea for empirical investigation of nature
(including human nature and political institutions),
and a program for a more practical education.

John Witherspoon’s Princeton was not friendly to
all Scottish thinkers (certainly not free-thinking scep-
tics like David Hume), and many vestiges of an ear-
lier educational model remained. But Madison
eagerly entered into a remarkable political educa-
tion. He was active in the newly founded American
Whig Society, a political club that included Hugh
Henry Brackenridge, the gifted writer and jurist;
Philip Freneau, soon to become American’s leading
poet; William Bradford, later attorney general under
Washington; and John Henry of Maryland, later a
senator and governor. Above all, Madiscn devoted
himself to an intense study of “The Law of Nature
and of Nations.” With what he recalled as the “min-
imum of sleep and the maximum of application,” he
finished his bachelor studies in less than three years.

Madison was a diligent student, especially in his-
tory and government. Following his graduation, he
spent several more months studying Hebrew, law,
and ethics under Witherspoon. Madison’s Princeton
years brought him tutelage in such works as those
of Locke, Montesquieu, Harrington, Grotius, and
Hobbes. Through his grounding in Scottish intellec-
tual attitudes, Madison came to anpreciate the no-
tion—a fundamental assumption among
Enlightenment writers—that the study of history
yielded generalizations about human nature and
thus furnished guidelines for the governance of hu-
man affairs. Thus the stirrings of empiricism (part

political theory, part embryonic sociology) played an

important part in shaping Madison’s thinking about
laws and constitutions.

Some years later, therefore, when Madison ar-
gued in The Federalist for the ratification of the new
Constitution, he stressed an appeal to “experience
. . . that last best oracle of wisdom.” Madison’s ap-
peal was no submission to the fetters of the past.
Quite the contrary, Madison looked to experience
to illuminate a progressive future. As he said in Fed-
eralist No. 14: “Is it not the glory of the people of
America, that, whilst they have paid a decent regard
to the upinions of former times and ot:ier nations,
they have not suffered a blind veneration for an-
tiquity, for custom, or for names, to overrule the
suggestions of their own good sense, the knowledge
of their own situation, and the lessons of their own
experience?”’

When Madison returned to Montpelier in 1772, he
continued his studies and tutored his younger sib-
lings while pondering his own future. Plagued with
ill health and depressed by the death of a close friend
from Princeton, Madison brooded over his pros-
pects. “I am too dull and infirm now,” he wrote,
to look out for any extraordinary things in this
world for I think my sensations for many months
past have intimated to me not to expect a long or
healthy life.”

Melancholia soon gave way to a passionate inter-
est in public events, nurtured by his inquiring mind.
One of the earliest controversies to engage Madi-
son’s attention—emblematic of his overarching con-
cern for the freedom of tle human spirit—concerned
religious liberty. Local persecutions of Baptists and
other dissenters meved Madison to write to a friend
that “well meaning men”’ were in jail for publishing
their religios sentiments. He prayed “for Liberty
of Conscience to revive among us.” Correspondence
about political events led to more active roles for
Madison, including a seat on Orange Countiy’s com-
mittee of safety.

In May 1774 Lord Dunmore dissolved Virginia's
assembly. The burgesses simply repaired o a nearby
tavern and proceeded to form the first of a series of
conventions that functioned as the effective govern-
ment of the colony. In 1776 Madison was elected to
the Virginia Convention, representing Orange
County. At twenty-five he was one of the youngest
members. In May 1776 the convention took the mo-
mentous step of instructing Virginia’s delegates to
the Continental Congress, then meeting in Phila-
delphia, to introduce a resolution calling for inde-
pendence from Great Britain.

In moving for independence, the convention also
created a committee to draft a declaration of rights

27




Background Papers/Paper 2 19

and a frame of government for Virginia. The prin-
cipal draftsman of Virginia’s new constitution was
George Mason, a well-read and politically active
planter from Fairfax County. In the debates over the
new charter, Madison’s chief contribution came
when the delegates took up the question of religious
freedom. Mason’s draft provided that “all Men
should enjoy the fullest Toleration in the Exercise of
Religion, according to the Dictates of Con-
science. . . .” This approach, grounded in John
Locke’s Letter on Toleration, ensured only a limited
form of religious freedom—toleration of dissenters
in a state where there was an established church.
Madison, however, wanted stronger language. He
drafted a substitute declaring that “all men are
equally entitled to the full and free exercise of relig-
ion"—language sounding of natural right rather
than toleration.

Madison's resolution also declared that “no man
or class of men ought, on account of religion to be
invested with any peculiar emoluments or privi-
leges. . . .” Inthecourse of debate, however, Mad-
ison was obliged to drop this clause, which would
surely have disestablished the Anglican Church in
Virginia and probably also have barred state support
of religious sects generally. The question of dises-
tablishment remained to be settled in 1786, with the
passage of Jefferson’s Statute for Religious Freedom.

In 1777 Madison suffered the only defeat of his
electoral career. It was customary at that time for
candidates for public office to ply the voters at the
polls with some rum or hard cider. Madison (per-
haps with the shade of Witherspoon looking over
his shoulder) thought it “inconsistent with the pu-
rity of moral and of republican principles” to sully
an election with the “corrupting influence of spiri-
tuous liquors.” The voters of Orange County seem
to have been offended by this display of virtue.
(They may well have decided Madison was being
arrogant or perhaps simply being tightfisted with
his money.)

Madison was not out of public office long. Re-
membering the impression he had made at the Vir-
ginia convention in Williamsburg, the leadership of
the new state government chose Madison as one of
the eight members of the Council of State, a body
that worked closely with the governor in carrying
out the Commonwealth’s executive business.

Three years later, he served as a delegate to the
Continental Congress. Between 1780 and 1783,
when the Peace Treaty was signed with Great Brit-
ain, Madison was immersed in national rather than
merely regional politics. In 1780 he wrote the in-
structions to John Jay, American minister to the

court of Spain, supplying Jay with arguments sup-
porting free navigation of the Mississippi by the
United States. Spain claimed a monopoly on navi-
gation of the lower Mississippi, while the United
States claimed the lands between the mountains and
the Mississippi, as well as navigation rights, derived
from England’s 1763 treaty ending the last French
ard Indian War.

In another “national” matter of great urgency,
Madison took the leading role in fashioning the com-
promise over western lands. Virginia, under its co-
lonial charter, had vast territorial claims, asserting
dominion over what are now the states of Kentucky,
Ohio, Indiana, Michigan, Hlinois, Wisconsin, and
parts of Pennsylvania and Minnesota. Other states
likewise claimed western lands, and frequently
these claims overlapped one another. Land com-
panies, liberally doling out rum to Indian tribes,
speculated with millions of acres of land. It was Mad-
ison who, with parliamentary skill, steered through
Congress the terms by which the eastern states
would cede land for the common benefit of the
American nation. The settlement fashioned by Mad-
ison and his colleagues formed the basis for national
land policy under which state after state would be
added to a union that ultimately would stretch from
ocean to ocean.

Returning to his home at Montpelier in Decamber
1783, Madison carried on his intellectual pursuits,
including the study of law. As if in training for the
task ahead of him in Philadelphia four years later,
Madison made a particular study of confederations,
ancient and modern. He wrote to Thomas Jefferson,
then in Paris, asking his friend to buy him books,
especially those throwing light on the “general con-
stitution and droit public of the several confederacies
which have existed”—leagues such as those of an-
cient Greece and Switzerland.

Jefferson, with his characteristic energy, saw to it
that a stream of bioks flowed westward to Madi-
son—nearly 200 volumes in ail. Madison’s reading
ranged from Plutarch and Polybius to Mably and
Montesquieu. In the historians he found repeated
confirmation of what was becoming a favorite Mad-
isonian thesis; a confederacy could not hold together
without a strong federal center. One by one, Mad-
ison considered the strengths and weaknesses of the
cenfederacies, ancient and modern—the Lycian, the
Amphictyonic, the Achaean, the Helvetic, the Bel-
gic, the Germanic. Out of these musings came a
manuscript of forty-one pages, describing these con-
federacies, analyzing their federal nature, and sum-
ming up each section with conclusions on “The
Vices of the Constitution.” Much of this essay, even

28




20 James Madison and The Federalist Papers

Vices of the Constitution.” Much of this essay, even
to its actual language, Madison later carried forward
into Nos. 18, 19, and 20 of The Federalist.

Elected in 1784 to the Virginia House of Delegates,
Madison quickly became a leader in the General As-
sembly. He had a hand in virtually every major pro-
ject between 1784 and 1786—development of the
state’s resources, improvement in its commerce, and
modernization of its laws. Looking to the western
regions, he inaugurated a series of surveys to im-
prove transmontane communications. Less success-
ful—though unquestionably forward-looking—
were Madison’s efforts on behalf of public educa-
tion; he was unable to persuade the Assembly to
establish a general system of common schools as
proposed by Jefferson’s Bill for the More General
Diffusion of Knowledge. (It took another century for
a statewide system of public education to be estab-
lished, by the Constitution of 1870.)

A landmark of this period was Madison’s role in
helping define the proper boundaries between
church and state in a free society. In 1784 Patrick
Henry and others proposed a general assessment to
support ministers of religion. Madison, in reply,
wrote his famous A Memorial and Remonstrance
against Religious Assessments—a document that fur-
nished the intellectual roots of the First Amend-
ment’s ban on an establishment of religion.

Religion, said Madison, “must be left to the con-
viction and conscience of every man,” religious free-
«wom being an “unalienable right.” Government
support of religion, he argued, is not necessary for
the health of religion; to the contrary, its legacy has
been “superstition, bigotry, and persecution.’”
Moreover, aiding religion at public expense would
"destroy that moderation and harmony which the
forbearance of our laws to intermeddle with Religion
has produced among its several sects.”

Government’s role, Madison concluded, is simple:
“protecting every Citizen in the enjoyment of his
Religion with the same equal hand which protects
his person and his property; by neither invading the
equal rights of any Sect, nor suffering any Sect to
invade those of another.” Madison’s spirited de-
fense of religious freedom and of the separation of
church and state helped defeat Henry’s bill. In its
place the General Assembly enacted Jefferson’s Bill
for Religious Freedom.

On the national scene, the mid-eighties were a
time of discouragement for those who cared about
the health of the American nation. The cefects of
the Articles of Confederation were increa.:ngly ap-
parent. Under the Articles, Congress had neither the
power to tax nor to regulate commerce. The Articles

declared that “each state retains its sovereignty,
freedom, and independence,” and the states were
ever quick to assert and promote their own interests,
at the expense of the national welfare.

Commercial rivalries were especially sharp. Con-
cerned with building its own prosperity, a state was
inclined to treat a sister state as it would a foreign
nation. States without seaports were especially hard
hit. New Jersey, finding itself between the ports of
New York and Philadelphia, was, said Madison, like
a "cask tapped at both ends.” North Carolina, be-
tween Virginia and South Carolina, resembled a
"patient bleeding at both arms.” Indeed, Madison
believed, most of the new nation’s “political evils
may be traced to our commercial ones.”

The answer to these problems, Madison con-
ciuded, was to give Congress power to regulate com-
merce. As he told James Monroe the states could
no more exezcise this power separately “than they
could scparately carry on war, or separately form
ireaties of alliance or commerce.” After the Virginia
legislature emasculated a bill calling for an enlarge-
ment of Congress’'s commercial powers, Madison
drafted a resolution that called for the states to ap-
point commissioners to meet and consider “how far
a uniform system in their commercial regulations
may be necessary to their common interest and their
permanent harmony. . . .”

Thinking it prudent to avoid intimations of influ-
ence by either Congress or commercial interests, Vir-
ginia proposed the meeting take place at Annapolis,
in September 1786. Attendance was spotty; only five
states were represented. Finding that they could ac-
complish little, the delegates at Annapolis decided
that stronger measures were necessitated. They re-
solved that the states should appoint commissioners
to meet at Philadelphia the following year “to devise
such further provisions as shall appear to them nec-
essary to render the constitution of the federal gov-
ernment adequate to the exigencies of the Union”
and to report such proposed changes to Congress.

No one who attended the great gathering at Phil-
adelphia in 1787 was better prepared for the job of
constitution-making than Madison, who came as a
member of the Virginia delegation. His years of
study paid rich dividends. Before arrivin at Phila-
delphia, Madison wrote “Notes on Ancient and
Modern Confederacies” and a paper on the “Vices
of the Political System of the United States.” In
"Vices,”” Madison noted that, lacking coercive
power, the federal system under the Articles lacked
"the great vital principles of a Political Constitution”
and was in fact “nothing more than a treaty of am-
ity”” between so many independent and sovereign
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states. Anticipating objections to centralized
power—indeed, rehearsing the arguments he later
used- in Federalist No. 10—Madison argued that en-
larging the sphere of government should lessen the
insecurity of private rights, as society would become
“bfoken into a greater variety of interests, of pur-
suits, and of passions, which check each other.” In
leiters to Jefferson, Fdmund Rardolph, and George
Washington, Madison set out his thinking about the
nation’s constitutional needs. The larger states
should have fairer representation, and the national
government needed adequate authority to act in
those areas requiring uniformity. In particular, Mad-
ison thought there should be national power, in-
cluding authority in the federal courts, to override
state laws in conflict with national legislation. To
Washington, Madison summed up his middle
ground: “Conceiving that an indiyidual independ-
ence of the States is utterly irreconcilable with their
aggregate sovereignty; and that a consolidation of
the whole into one simple republic would be as in-
expedient as it is unattainable, T have sought for
some middle ground, which may at once support a
due supremacy of the national authority, and not
exclude the local authorities whenever they can be
subordinately useful.”

Although called merely to draft amendments to
the Articles of Confederation, the Philadelphia con-
vention soon moved to more ambitious business—
the writing of a new constitution. Advocates of re-
form had a head start. A caucus of Virginians pro-
duced the “Virginia Plan,” which Madison played
the major role in shaping. Introduced by Randolph
four days after the convention opened, the Virginia
Plan propesed a national executive, a national ju-
diciary, and a national legislature of two houses,
apportioned according to population and empow-
ered to legislate “in all cases to which the separate
States are incompetent.” Madison’s scheme also in-
cluded a Council of Revision, drawn from the na-
tional executive and judiciary, which could veto laws
passed by Congress or by the state legislatures.

All in all, the thirty-six-year-old Madison was the
dominating spirit of the Philadelphia convention.
Certainly his influence on the convention was such
that he has been aptly described as the “master-
builder of the Constitution.” His winning ways, per-
suasive powers, and command of constitutional
principles deeply impressed the other delegates.
South Carolina’s Pierce Butler later wrote that Mad-
ison blended “the profound politician, with the
Scholar” and thatin the “management of every great
question he evidently took the lead in the Conven-
tion.”
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Many of Madison’s specific ideas, for example, the
revisionary council to veto state and congressional
legislation, failed to be adopted. Yet, in addition to
furnishing the basis for discussion, his plan laid
down the basic features that distinguished the Con-
stitution as finally agreed to by the convention-—
three branches in the federal government (thus in-
stitutionalizing Montesquieu’s notions of the sepa-
ration of powers) and sufficient authority in the
central government to provide natioral solutions for
national problems.

As if his intellectual contributions were not
enough, Madison was also the convention’s 12ain,
if unofficial, recorder. Using a self-invented short-
hand to speed his note taking, Madison carefully
transeribed each speech. As he reported later, "It
happened, also, that I was not absent a single day,
nor more than a casual fraction of an hour in any
day. so that I could not have lost a single speech,
uniess a very short one.”

His account of the convention was not publisned
until 1840, four years after his death. because Mad-
ison scrupulously observed the secrecy imposed on
convention delegates. Once published, however, his
notes provided a remarkably detailed account of the
proceedings, adding, as Madison foresaw, an es-
sential “contribution to the fund of materials for the
History of a Constitution on which would be staked
the happiness of a people great even in its infancy,
and possibly the cause of liberty throughout the
world.”

As the country turned to the debate over ratifi-
cation of the proposed Constitution, Madison once
again was a leader. Together with Alexander Ham-
ilton and John Jay, Madison wrote essays for New
York newspapers. The series of essays was intro-
duced by Alexander Hamilton in the New York In-
dependent Journal on October 27, 1787. Madison’s first
contribution, Federalist No. 10, appeared on Novem-
ber 22. Of the eighty-five essays—published in 1788
as The Federalist—Madison wrote twenty-nine.

The Federalist has few competitors as America’s
single most important contribution to political the-
ory and to the art of governance. In Federalist No.
10, Madison saw a central problem of governmeni—
in terms that are uncannjly prescient—as being to
reconcile rivalries among competing economic
groups. Madison looked to the new Constitution to
control the excesses of “faction”—factions being
those groups which, united by some common in-
terest (such as landed or mercantile interests), pur-
sue ends adverse to the rights of others or to the
greater good. “The regulation of these various and
interfering interests,” says Madison, “forms the
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principal task of modern legislation”; left to their
own devices the most powerful factions must pre-
vail. The variety of interests likely to be represented
in the national legislature would furnish a safeguard:
""The influence of factious leaders may kindle a flame
within their particular States, but will be unable to
spread a general conflagration through the other
States.”

As Federalist No. 10 reveals, Madison was under
no illusions about the nature of man, even within
the salubrious environment of a republic. “What is
government itself,” he asked in Federalist No. 51,
"but the greatest of all reflectivns on human nature?
if men were.angels, no government would be nec-
essary.” Heir to Eniighienment notions of natural
rights and limited government, Madiscn realized
that a popular government can be as tyrannical as
a monarch. His pragmatic ideas about government,
rooted in a Lockean empirical tradition, furnish a
striking contrast to French revolutionary thought,
which, combining the imperatives of Rousseau’s
General Will and the politics of popular sovereignty,
ultimately propelled France into the Napoleonic era.

Throughout Madison’s Federalist essays are found
devices for addressing the practical problems of gov-
ernment. In Federalist No. 39, Madison emphasized
the dual nature of the new government: ““The pro-
posed Constitution therefore is in strictness, neither
a national nor a federal constitution; but a compo-
sition of both. In its foundation, it is federal, not
national; in the sources from which the ordinary
powers of the Government are drawn, it is-partly
federal, and partly national: in the operation of these
powers, it is national, not fedexal: In the extent of
them again, it is federal, not national: And finally,
in the authoritative mode of introducing amend-
ments, it is neither wholly federal, nor wholly na-
tional.”

Tuming, in Federalist No. 48, to the relations
among the several branches of the federal govern-
ment, Madison pointed to the benefits of having
checks and balances among those branches. Mere
"parchment barriers”—Madison’s reference is ob-
viously to the original state constitutions—are not
enough to halt “the enroaching spirit of power.” As
a total separation of powers is unworkable, the only
way to avoid an undue concentration of powers in
one branch of government is to have the several
branches “’so far connected and blended as to give
each a constitutional control over the others . ...”

The new Constitution, all in all, was one of bal-
ance—of states and the central government pro-
tected in their respective interests, of power
distributed among the branches of the federal gov-

ernment, of limits upon the opportunities of indi-
viduals or factions to work their way in derogation
of the common good or of the inalienable rights of
the citizen.

As Madison and Hamilton added essay after essay
to the New York debate, they did more than help
ensure ratification of the new Constitution. They
gave American constitutionalism its first coherent
base in political theory. The Constitution owed
much to the give and take of the Philadelphia con-
vention, but Madison was able to make a virtue of
that necessity. At first hehad resisted efforts to re-
tain powers in the states; now he became an advo-
cate for blended state and federal power.

So elegantly and thoroughly was Madison’s de-
fense of the proposed charter marshalled in The Fed-
eralist that the essays quickly became, and have
remained, essential glosses on the Constitution. Jef-
ferson prescribed The Federalist as part of the curric-
ulum at his University of Virginia. Chancellor Kent,
in his great Commentaries, praised the treatise, say-
ing: ““There is no work on the subject of the consti-
tution, and on republican and federal government
generally, that deserved to be more thoroughly stud-
ied.” More than simply a tract on American govern-
ment, The Federalist is the first significant analysis of
modern federalism. Hence it has attracted the atten-
tion of intellectuals in other countries, for example,
in England, Sir Henry Maine, James Bryce, and John
Stuart Mill.

In the contest between Federalist and Antifeder-
alists over ratification of the Constitution, no state’s
vote was rore crucial than that of Virginia. In that
commonwealth’s ratifying convention, Patrick
Henry and George Mason led a spirited opposition
to approval of the new document. Madison was also
a member of the convention, and his quiet cogent
reasoning contrasted with Henry’s rococo oratory.
The final vote was a close one, 89-79 in favor of
ratification. Had the vote gone the other way, it is
hard to say what might have become of the Consti-
tution, in light of Virginia’s crucial place in terms of
wealth, population, and influence in the nation.

An implicit conditio:. of ratification in Virginia and
in some other states was the Federalists” undertak-
ing to see that a bill of rights was added to the Con-
stitution. Madison was at first apprehensive about
such amendments, fearing that they mightimply the
existence of powers never meant to be delegated to
the central government. Moreover, he was con-
cerned that any attempt to list the rights of the cit-
izen would be incomplete.

As he explained to Jefferson, however, Madison
saw that a bill of rights could serve two powerful
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objectives. First, “the political tru.as declared in that
solemn manner acquire by degrees the character of
fundamental maxims of free Government, and as
they become incorporated with the national senti-
ment, counteract the impulses of interest and pas-
sion.”” Second, there might be occasions when a bill
of rights “will be a good ground for an appeal to the
sense of the community.”

When the first Congress met, Madison put aside
any doubts he may have felt and led the battle for
the Bill of Rights. On June 8, 1789, he initiated dis-
cussion of the issue by moving for a Committee of
the Whole to receive the proposed amendments.
Facing considerable opposition, he then brilliantly
engineered passage of the bill, drafting the propo-
sitions, answering objections, and adroitly avoiding
efforts by opponents to delay the votes or weaken
the proposals.

In the course of the debate, Madison responded
to the argument that the Bill of Rights would be
ineffectual. If the amendments were incorporated
into the Constitution, he submitted, “independent
tribunals of justice will consider themselves in a pe-
culiar manner the guardian of these rights; they [the
courts] will be an impenetrable bulwark against
every assumption of power in the Legislative or Ex-
ecutive. . . .” This explicit forecast of the courts’
power of judicial review bore fruit in 1803, when
Chief Justice John Marshall, in Marbury v. Madison,
declared the Supreme Court’s power to refuse to
enforce an act of Congress that it found to be un-
constitutional.

In-framing the amendments, Madison winnowed
the lists of proposals submitted by eight of the rat-
ifying conventions. He largely ignored proposals
(the work of-Henry) that would have restricted fed-
eral power. Madison looked instead for inspiration
to the twenty libertarian proposals drafted at the
Virginia ratifying convention by Mason. As Madi-
son’s language wended its way through Congress,
some provisions were revised, others dropped al-
together (in particular, a proposal that would have
forbidden the states to violate rights of conscience
or press). But, in the end, Madison’s propositions
were thebasis for nearly all the provisions embodied
in the amendments ultimately adopted by Congress.
Madison had won perhaps his most successful leg-
islative battle—and all in the service of a cause that
he had originally doubted.

In 1797 Madison voluntarily left public life, ex-
pecting to devote his time to farming his Montpelier
estate. He also expected to devote more time to his
new bride. Dolley Payne Todd was a twenty-six-
year-old widow of a Philadelphia lawyer when Mad-

ison married her in September 1794, just four
months after they were introduced. She was a vi-
vacious and charming woman, whose social grace,
beauty, and wit made her a political assc. as well as
a beloved and inseparable companion. Now Madi-
son looked forward to a respite from the political
conflict of Philadelphia—and to an opportunity to
monopolize his wife’s company.

The Federalists were now in full control of the
national government. Madison, who had contrib-
uted so much to achieving a federal government, by
now had become a recognized leader of the oppo-
sition, the Jeffersonian party. A dark chapter in Fed-
eralist rule was their enactment of the Alien and
Sedition Acts, which outiawed “any false, scandal-
ous and malicious writing” against the government,
and under which opposition newspaper editors
went to jail. The first victim was Congressman Mat-
thew Lyon, of Vermont, who was jailed for pub-
lishing in his newspaper a letter charging President
John Adams with a grasp for power and a thirst for
adulation.

Federalist judges who tried cases under the Se-
dition Act, especially Justice Samuel Chase, dis-
played violent partisan bias against the accused.
Madison’s belief in “independent tribunals of jus-
tice” as an “impenetrable bulwark” of the Bill of
Rights was gravely undermined. Accordingly, Jef-
ferson and Madison turned to another breastwork—
the states. From Jefferson’s pen came the Kentucky
Resolutions, from Madison’s, the Virginia Resolu-
tions. Both denounced the Alien and Sedition Acts
as unconstitutional.

Jefferson’s resolution was the more forceful, de-
claring the two laws to be “altogether void and of
no force.” Madison’s language, though more mated,
still called upon the states as the ultimate judges of
the federal compact: “In case of a deliberate, pal-
pable and dangerous exercise of other powers, not
granted by the said compact, the States who are
partics thereto, have the right, and are in duty
bound, to interpose for arresting the progress of the
evil. . . .” The doctrine of “interposition”—appealed
to by South Carolinians in 1828—appeared to call
for state nullification of federal legislation. But in
1800, as a member of the Virginia legislature, Mad-
ison wrote a 20,000-word report on the 1798 reso-
lutions, in which he explained that those
declarations were simply “expressions of opinion,”
for the purpose of “exciting reflection” on objec-
tionable federal actions. However strongly under-
stood, the Virginia Resolutions strikingly reflect
Madison’s sense of the need for-balance wheels in
the federal system. The man who in 1787 saw greater
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central authority as cne of the ways to ensure the
common good in 1798 looked to the states to resist
federal encroachment on individual rights.

Theelections of 1800 brought Jefferson to the pres-
idency, and Madison appeared once again in the
national spotlight. In his autobiography, Madison
rushed over his eight years of service under Jefferson
in a single sentence: “In 1801 he was appointed Sec-
retary of State and remained such until 1809.” These
eight years, however, played a profound role in Ma-
dison’s later political fortunes, for during this period
he not only cemented his political and personal ties
with Jefferson but also identified himself with pol-
icies of the Jefferson administration.

In 1808 Madison was swept to the presidency by
an electoral-margin of 122 to 47. His years in office
were dominated by the country’s difficult relations
with Great Britain. Angry at the impressment of
American sailors, the plunder of American ships on
the high seas, and threats by both England and
France against neutrals venturing into a port of ei-
ther nation’s enemy, Jefferson’s administration had
secured enactinent of embargo and non-importation
measures. Committed to maintaining these eco-
nomic pressures, Madison found himself dealing
with strong opposition from Federalists in the
Northeast (where American ships and sailors were
idled by the economic warfare) as well as dissidents
within the Jeffersonian Republican ranks.

For a short time it appeared as if negotiations
might provide a solution. An agreement in 1809
seemed to respond t0 American grievances, but it
collapsed when Britain’s foreign secretary, George
Canning, repudiated the negotiations of the British
minister in Washington. By 1812 the diplomatic im-
passe "eemed hopeless. With deep misgivings, Mad-
ison called upon Congress to declare war. The
House supported him 79 to 49, the Senate by a more
modest margin of 19 to 13.

The War of 1812 was an indecisive tragi-comedy
of errors. Ironically, five days after war had been
declared, the British cabinet revoked the Orders in
Council (the proclamation threatening neutral ships
entering French ports). But news traveled-slowly in
those days, and the message came too late to avert
hostilities. The United States proved ill prepared for
war. An invasion of Canada proved a fiasco; Detroit
fell to the British with hardly a shot being fired. Only
some fine seamanship, especially the Constitution’s
capture of the Guerriere in late summer, brighteried
the early war news.

By 1813 the Americans were shown some signif-
icant military successes by Captain Oliver Perry on
Lake Erie and:General William Henry Harrison at

Detroit. But even though Madison had been ree-
lected president in a race against “’peace candidate”
DeWitt Clinton of New York, Madison’s opponents
in Congress frustrated the war effort. When on Au-
gust 1814, the British invaded Washington and
burned the Capitol and the White House—with first
Dolley, then the president, fleeing before them—a
symbolic low point in the war was reached.
Despite the mixed successes of British troops,
Great Dritain was not anxious to continue with the

- war. Good news reached Washington on February

14, 1815, that a treaty of peace had been signed at
Ghent. Days before, the nation’s spirits had been
buoyed as word spread of .the Americans’ greatest
military victory of the war, Generel Andrew Jack-
son’s decisive defeat of the British at New Orleans
(a battle that he. taken place after the peace treaty
had been signed but before report of that event had
reached America).

Although neither side conceded much in the
treaty, the war had produced new American heroes
(and a national anthem) and had demonstrated
American resolve against British might in a “Second
War of Independence.” The Federalists, who had
met in a convention in Hartford amid talk of national
disunity, saw their efforts to derail Madison’s poli-
cies swallowed up in the national surge of patriotic
feeling. Peace brought renewed prosperity, and
Madison could feel vindicated. Perhaps the most
gracious assessment of Madison’s presidency came
from an old Federalist, John Adams. “Notwithstand-
ing a thousand Faults and blunders,” Adams wrote
to Jefferson, Madison’s administration “has ac-
quired more glory, and established more union; than
all his three predecessors put together’—one of
those presidents, of course, being Adams himself.

In 1817 Madison left office, returning to Mont-
pelier. His last public appearance was in 1829, at the
Virginia Constitutional Convention of 1829-30. For
all the dignitaries present—Madison, James Mon-
roe, John Tyler, and John Marshall were among its
members—the convention must have struck Madi-
son as a pale shadow of the Philadelphia gathering
of 1787. While the convention’s debates make com-
pelling reading—they have been called “the last
gasp of Jeffersonian America’s passion for political
disputation”—it accomplished little of the consti-
tutional reform (of the franchise, legislative appor-
tionment, and- the self-perpetuating county court
system) for which Jefferson and others had been
calling for years.

The last two decades of Madison’s life from 1817
to 1836, were devoted largely to private pursuits. An
apostle of scientific agriculture, Madison urged his
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fellow farmers to forego old practices that were ex-
hausting the soil. Concerned about the problem of
slavery—an issue he and his fellow delegates at Phil-
adelphia had left as unfinished business—he ac-
cepted the presidency of the American Colonization
Society, which encouraged the manumission and re-
turn of slaves to Africa. For the most part, Madison
spent his final years at Montpelier corresponding
with friends, entertaining travelers who passed his
way, and generally overseeing his plantation. His
last public message, dictated to Dolley, showed con-
cern about rising sectional tensions; it called upon
his fellow countrymen to ensure that “the Union of
the States be cherished and perpetuated.”
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Background Paper 3

The Constitutional Thought of the
Anti-Federalists

Murray Dry

Although they claimed to be the true federalists
and the true republicans, the men who opposed the
Constitution’s unconditional ratificatior: in 1787-
1788-were called Anti-Federalists. The leading op-
ponents from the major states included Patrick
Henry, George Mason, and Richard Henry Lee from
Virginia, George Clinton, Robert Yates, and Me-
lancton Smith from New York, john Winthrop and
Elbridge Gerry from Massachuseétts and Robert Whi-
tehill, William Findley, and John Smilie from Penn-
cylvania. They all agreed that the document

produced by the Convention in Philadelphia was

unacceptable without some amendments. Since
most state constitutions contained bills of rights, the
need for a similar feature for the national constitu-
tion formed the Anti-Federalists’ most effective ar-
gument against unconditional ratification. The
national Bill of Rights.is the result of that dialogue.

Nevertheless, the Anti-Federalists’ major contri-
bution to the Amefican founding lay more in their
critical examination of the new form of federalism
and the new form of republican government than
in their successful campaign for a bill of rights. The
Anti-Federalists sought substantial restrictions on
federal power, which the amendments subsequently
adopted did not provide. Suspicious of a strong na-
tional government, these opponents nevertheless
failed to agree on an alternative constitutional ar-
rangement. Still, the legacy of the Anti-Federalists
persists in our constitutional debates over federalism
and republican government.

Anti-Federal constitutionalism finds its most
thoughtful and comprehensive expression in the Let-
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ters of the Federal Farmer and the Essays of Brutus,
attributed to Richard Henry Lee and Robert Yates,
respectively. Although authorship remains uncer-
tain, these writers covered all major constitutional
questions in a manner that required, and received,
the attention of “Publius,” the penname adopted by
Alexander Hamilton, James Madison, and John Jay,
authors of the famous Federalist papers.

This essay will discuss Anti-Federal constitution-
alism in three parts: federalism, the separation of
powers, and the bill of rights.

Republican Government and Federalisin

The Anti-Federalists claimed to be the tre fed-
eralists because they were the true republicans. Con-
sequently, we begin with their account of republican
government and its relation to federalism.

The Anti-Federalists believed that to maintain the
spirit of republican government, which was the best
defense against tyranny, individuals needed to
know one another, be familiar with their govern-
ments, and have some direct experience in govern-
ment. Only then would the citizenry possess a
genuine love of country, which is the essence of
republican, or civic, virtue.

The Anti-Federalists espoused the then traditional
view of republican government, reflected in the first
state constitutions, which emphasized the legislative
branch of government. With the first federal con-
stitution, the Articles of Confederation, the states,
through their legislatures, retained effective control
of federal men and federal measures. The delegates
to Congress were chosen by the state legislatures
and were subject to being recalled. The federal
power (o raise taxes and armies not only required a
vote of nine states, but, even after such a vote, it
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depended on state requisitions, which meant that
the federal government depended on the good will
of the states to execute the law.

In stark contrast, the Censtitution ~roposed by
the Federal Convention in''1787 provii.ed the basis
for a strong national government. Elections to the
House of Representatives were by the peopie di-
rectly, not the states, and the federal powers over
taxes and the raising of armies were completely in-
dependent of the state governments. This new form
of federalism necessarily produced a new ‘form of
republicanism, the “large republic.” Furthermore,
Publius did not shrink from providing a positive
argument in support of it. Federalist 10 justified the
new form of republicanism, not unly as the price of
union but as the republican remedy to the disease
of majority faction, or majority tyranny.

Because the Federalists saw a major danger not
from the aggrandizing of the ruling few, but from
the tyranny of the majority, they sought to restrain
the influence of that majority in order to secure in-
dividual rights and the permanent and aggregate
interests of the community. Such restraint was to be
achieved through a large extended sphere, i.e., the
constituencies of the federal government. These
would be larger and more diverse than the constit-
uencies of the states, and so would make majority
tyranny more difficult, since more negotiation and
compromise would be needed for any single faction
to become part of a majority. In addition, the in-
creased competition for office would produce.better
representatives and a more effective administration
throughout the government.

Perhaps because he took republican .government
for granted, as a given in America, Publius under-
stood it L. require only that offices of government
be filled directly or indirectly by popular vote. Fur-
thermore, the representation of the people was sat-
isfied by the fact of election, regardless of the
contrast between the wealth and influence of the
elected and the electorate.

To-the Anti-Federalists, the people would not be
free for long if all they could do was vote for a rep-
resentative whom they would not know ar.d who
would be very different from them.

Because the Anti-Federalists emphasized partici-
pation in government, they argued that a small ter-
ritory and a basically homogeneous population were
necessary for a notion of the “public good” to be
agreed upon. The Anti-Federalists did not insist that
every citizen exercise legislative power. But they did
emphasize representation of the people in the leg-
islatures and on juries. By ‘“representation” they
meant that the number of people in a legislative

district must be small-enough and the number of
districts large enough so that the citizens will know
the people they are voting for and be able to elect
one of their own-—one of the “‘middling class.” This
latter phrase referred to the large number of farmers
of modest means. A substantial representation of
this agricultural middle class was possible even in
the large states and necessary for the character of
the governors to reflect the governed. Under the
proposed constitution, argued the Anti-Federalists,
this kind of representation would be impossible at
the federal li:vel, where the districts would contain
at least 30,000 people.

Likewise, by participating in local jury trials, in
civil as well as criminal cases, the people in their
states acquired a knowledge of the laws and the
operation of government, and thereby, argued the
Anti-Federalists, they become more responsible cit-
izens. It was feared that this responsibility would be
lost when cases were appealed to the proposed na-
tional supreme court, which had jurisdiction on ap-
peal over all questions of law and fact.

Since the Anti-Federalists believed that republican
government was possible in the states but not in one
single government for the entire country, only a con-
federacy, that is, a federal republic, could safeguard
the nation’s freedom. They understood such a form
of government to have a limited purpose, primarily
common defense. Hence, those who became Anti-
Federalists originally favored limited amendments
to the Articles of Confederation, rather than an en-
tirely new constitution. When a new constitution
became inevitable, they hoped to limit the transfer
of political power from the states to the national
government. They claimed to be the true republicans
and the true federalists because they understood re-
publican government tc require a closely knit people
attached to their government. They sought to grant
only so much power to the federal government as
was absolutely r.ecessary to provide for defense. In
this way, the disribution of governmental power,
as between the nation and the states, would corre-
spond to the distribution of representation. And
while the Anti-Federalists did argue for an increase
in the federal representatic ~ -hat by itself would
not have satisfied the requir. .1 2nt of republican gov-
ernment, as they saw it, since the people would
always be more substan!’ally represented in their
state governments. According to the Anti-Federal-
ists, the Fedezalists were not federalists but conso-
lidationists; and the ultimate effect of the
Constitution would be to reduce the states to mere
administrative units, thereby eliminating republican
liberty.
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Federalism and the Constitution: The
Legislative Powers

Already fearful of the Constitution’s threat to re-
publican liberty, the Anti-Federalists vehemently
objected to the large number of specific powers
granted to Congress, especially the taxing power
and the power to raise armies. They found the un-
defined grants of power in the “necessary and
proper” and the “supremacy” clauses (I,8 and VI,2)
alarming as well. The government, Brutus claimed,
"so far as it extends, is a complete one, and not a
confederation,” and “‘all that s reserved to the states
must very soon be annihilated, except so far as they
are barely necessary to the organization of the gen-
eral government.” With the power to tax virtually
unchecked, Brutus lamented that “the idea of con-
federation is totally lost, and that of one entire re-
public is embraced.” The Anti-Federalists attempted
to draw a line between federal and- state powers,
conceding to the federal government only those
powers which were necessary for security and de-
fense. Their most common tax proposal would have
limited the federal government to a tax on foreign
imports, leaving internal taxes, both on individuals
and on commodities, to the states. This limitation
would guarantee the states a source of revenue out
of reach of the national government. If this federal
tax source proved insufficient, the Anti-Federalists
proposed turning to the states for requisitions, as
was the case under the Articles of Confederation.

Brutus warned, as well, that the power “to raise
and support armies at-pleasure . . . tend(s) not only
to a consolidation of the government, but the de-
struction of liberty.” The Anti-Federalists generally
took the position that there should be no standing
armies in time of peace. Brutus proposed a limited
power to raise armies to defend frontier posts and
guard arsenals to respond to threats of attack or
invasion. Otherwise, he maintained, standing ar-
mies should only be raised on the vote of two-thirds
of both houses.

Publius’ rejection of this position was complete
and uncompromising. The “radical vice” of the Con-
federation had been precisely the dependence of the
federal power on the states. The universal axiom that
the means must be proportional to the end required
that the national government’s powers be adequate
to the preservation of the union (Federalist 15, 23).

The Separation sf Powers and
Republican Government

The separation of powers refers primarily to the
division of power among the legislative, executive,

and judicial branches of government, but it also in-
cludes bicameralism, or the division of the legisla-
ture into a House of Representatives and a Senate.
In this pait, we begin with the Anti-Federlists’ gen-
eral approach to the separation of powers, which
will be followed by accounts of their views on the
Senate, the presidency, and the judiciary.

The Anti-Fedealists attacked the Constitution’s
separation of powers from two different perspec-
tives. Some, such as Centinel (a Pennsylvania Anti-
Federalist), alleged that there was too much mixing
and not enough separation; others, like Patrick
Henry and the Maryland Farmer, asserted that there
were no genuine “checks” at all. The first position
opposed the-special powers given to the Senate and
the executive. The second argued that a true sepa-
ration of powers depended upon social divisions not
available in the United States, such as an hereditary
nobility as distinct from the common people. The
English Constitution drew on such divisions; social
class checked social class in a bicameral legislature,
and each was checked, in turn, by an hereditary
monarch. While the Federalists celebrated the filling
ofall offices by election directly or indirectly, some
Anti-Federalists, including Patrick Henry, argued
that such elections would result in the dom ation
of the natural, or elected, aristocracy in all branches
of government, not a true “checks and balances”
system.

The Senate

The Anti-Federalists fearcd that an aristocracy
would emerge from the Senate, taking more than its
share of power. A small number of individuals,
elected by the state legislatures for six years, and
eligible for reelection, shared in the appointment
and ftreaty-making powers with the executive, as
well as in the law-making process with the House
of Representatives. In order to prevent Senators
from becoming an entrenched aristocracy, the Anti-
Federalists favored an amendment requiring rota-
tion in office and permitting recall votes by the state
legislatures. They also favored a separately elected
executive council, which would have relieved the
Senate of its share in the appointment power. None
of these proposals was adopted.

The Executive

Anti-Federal opposition to the office of president
was surprisingly limited. While Patrick Henry as-
serted that the constitution “squints toward mon-
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archy,” most of the Anti-Federalists accepted the
unitary office and the "electoral college” mode of
election.

The eligibility of the president to run repeatedly
for office, however, did provoke substantial oppo-
sition, as did the absence of a special executive coun-
cil, which. would have shared the appointment
power. Whereas Publius had argued that re-eligi-
bility provides a constructive use for ambition, Fed-
eral Farmer replied that once elected a man will
spend all his time and exercise all his influence to
stay in office. The executive council would have
weakened the power of the Senate, which concerned
the Anti-Federalists even more than the president’s
power.

No Anti-Federalist expressed concern about the
general phrase “the executive power,” perhaps be-
cause it was unclear whether this was a grant of
power or merely the name of the office. Some ques-
tioned the “commander-in-chief” clause, the par-
doning power, and the authority to call either of
both houses into special session. But in light of the
difficulties of governing without an independent ex-
ecutive, which the country experienced under the
Articles of Confederation, and the common expec-
tation that George Washington would become the
first president, the Anti-Federalists let their objec-
tions go.

The Judiciary

While many Anti-Federalists failed to discuss it,
Brutus’ account of the judicial power anticipated the
full development of judicial review as well as the
importance of the judicial branch as a vehicle for the
development of the federal government’s powers,
both of which he opposed. By extending the judicial
power “'to all cases, in law and equity, arising under
this Constitution,” Article III permitted the courts
“to give the constitution a legal construction.” More-
over, extending the judicial power to equity as well
as law (a division made originally in English law)
gave the courts power “to explain the constitution
according to the reasoning spirit of it, without being
confined to the words or letter.” Hence, Brutus con-
cluded that “the real effect of this syst.m will there-
fore be brought home to the feelings of the people
through the medium of the judicial power.”

Under the judiciai power, the courts would be able
to expand powers of the legislature and interpret
laws in a way Congress did not intend. Brutus in-
terpreted the grant of judicial power to all cases aris-
ing under the Constitution as a grant of “judicial

eview.’ He opposed this grant, because he thought

the judges, who were appointed for life, should
leave it to Congress to interpret the constitutional
reach of its powers. That way, if Congress misin-
terpreted the Constitution by overextending its pow-
ers, the people could repair the damages at the next
election. Brutus approved of the framers’ decision,
following the English Constitution, to make the
judges independent by providing them with a life-
time appointment, subject to impeachment, and
fixed salaries. But he pointed out that the English
judges were nonetheless subject to revision by the
House of Lords, on appeal, and to revision, in their
interpretation of the constitution, by Parliament. Ex-
tending the judicial power to the American Consti-
tution meant that there would be no appeal beyond
the independent non-elected judiciary. Brutus did
not think that impeachment for high crimes and mis-
demeanors would become an effective check, and
while he did not mention it, he doubtless would
have regarded the amendment process also as un-
satisfactory.

Anti-Federalists, including Brutus, objected as
well to the extensive appellate jurisdiction of the
supreme court. Article III section 2 may have guar-
anteed a jury trial in criminal cases, but on appeal,
the fate of the defendant would be up to the judges.
The Anti-Federalists wanted to have the right of jury
trials extended to civil cases and to have the results
protected against appellate reconsideration.

Finally, Brutus objected to the “Madisonian com-
promise,” which authorized, but did not require,
Congress to “ordain and establish’ lower courts.
Except for the limited grant of.original jurisdiction
in the supreme court, judicial power, the Anti-Fed-
eralists argued, should have been left to originate in
the states courts.

The Bill of Rights

The Anti-Federalists are best known for the Bill of
Rights, since the Constitution would not have been
ratified without the promise to add it. But *.ae Bill
of Rights was as much a Federalist as an Anti-Fed-
eralist achievement. The Anti-Federalists wanted a
bill of rights to curb the power of the national gov-
ernment to intrude upon state power; the Bill of
Rights, as adopted, did not address this question.
Instead, it limited the right of government to inter-
fere with individuals, and, as such, included pro-
visions similar to those in the bills of rights in many
of the state constitutions.

When the Federalists denied the necessity of a
federal bill of rights, on the grounds that whatever
power was not enumerated could not be claimed,

38



Background Papers/Paper 3 31

the Anti-Federalists pointed to the Constitution’s su-
premacy and to the extensiveness of the enumerated
powers to argue that there were no effective limi-
tations on federal authority with respect to the
states. None of the actual amendments, wi . were
written up and guided through the House by Mad-
ison, followed the Anti-Federal proposals to restrict
federal powers, especially the tax and war powers.
As for what became the tenth amendment, Madison
himself said that it simply clarified the existing enu-
meration of powers but changed nothing. Further-
more, when an Anti-Federalist tried to get the
adverb “expressly’” inserted before “’delegated” in
the amendment—"The powers not delegated to the
United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respec-
tively, or to the people”—his motion failed by a sub-
stantial margin.

The Anti-Federalists’ demand for a bill of rights
derived from their understanding of republican gov-
ernment. Such a fo. m of government was mild in
its operation and a public proclamation of their
rights kept the people aware of them. Consequently,
the Bill of Rights, even in its Federalist form, reflects
Anti-Federal constitutionalism. But thr amend-
ments did not restrict the major federal powers over
taxes, commerce, and war, or in any way limit im-
plied powers. Furthermore, as Jefferson noted in a
letter he wrote to Madison in 1789, by emphasizing
individual rights, the Bill of Rights put a legal check
in the hands of the judiciary. In other words, before
he opposed tune power of judicial review, Jefferson
seemed to take its existence for granted. He argued
that writing a bill of rights into the Constitution
w-uld provide judicial protection of those rights.
Neither Jefferson nor the Anti-Federalists seemed to
realize how a federal bill of rights, by strengthening
the federal courts, would thus serve to strengthen
Federalist constitutionalism.

Conclusion

The Anti-Federalists lost the ratification debate be-
cause they failed to present a clear and convincing
account of a constitutional plan that stood between
the Articles of Confederation, which they acknowi-
edged was unable to provide for the requirements
of union, and the Constitution proposed by the Fed-
eral Convention, which they feared would-produce
a consolidation of power. And yet the periodic and
contemporary constitutional debates over federal-
ism, over the extent of legislative and executive
power, and over individual rights and judicial re-
view reflect the different conceptions of republican
government that were developed in the founding
dialogue over the Constitution.

Any strict construction of federal power has much
in common with Anti-Federalist constitutionalism.
During the founding debate, opponents of a strong
national government wanted to amend the Consti-
tution; after ratification, Anti-Federalists had no
choice but to interpret the Constitution to require
limited federal government. The contemporary con-
troversies over abortion, pornography, and sexual
practices among consenting adults, and the issues
surrounding the religion clauses of the First Amend-
ment * “veal disagreements over the scope of indi-
vidual rights, on the one hand, and the legitimacy
of government maintenance of community manners
and morals on the cther. These controversies resem-
ble the founding debate over republicanism, where
the Federalists focused on the security of individual
rights and the Anti-Federalists expressed a greater
concern for the character of republican citizenship,
maintained in part through religion. Through such
debates, Anti-Federalist constitutionalism, as ap-
plied to governmental structure and to moral qual-
ities necessary for free government, thus remains an
important part of our constitutional polity.




Jobn Jay, co-author with James Madison of The Federalist, and first Chief Justice
of the United States of America.

Source: Library of Congress
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Part Two: Lessons

Part Two consists of six Lesson Sets. Each Lesson
Set includes two Teaching Plans and two Lessons for
students. Teachers have permission to copy the Les-
sons and distribute these copies to students in their
classes.
The six Lesson Sets and twelve Lessons are listed
below:
1. The Federalist in the Debate on the Constitu-
tion.
1. Federalists versus Anti-Federalists.
2. Publius Enters the Debate on the Consti-
tution.
II. Majority Rule and Minority Rights in a Free
Government.
3. Madison on Majority Rule and Minority
Rights.
4. Brutus, the Anti-Federalist, on Free Gov-
ernment.
III. Federalism and Republicanism.
5. Madison on Federalism and Republican-
ism.
6. Anti-Federalists on Federalism and Repub-
licanism.
IV. Separation of Powers and Limited Govern-
ment.
7. Madison on Separation of Powers.
8. Centinel’s Anti-Federalist Ideas.
V. National Security and Personal Liberty.
9. Madison on National Security and Per-
sonal Liberty.
10. The “Pennsylvania Minority” on Power
and Liberty.
VI. James Madison, The Federalist, and the Bill of
Rights.
11. Alternative Ideas on a Bill of Rights.
12. Chronology of Major Political Events, 1787--
1791.
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Treasury in the federal government of the United States of America.
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Lesson Set 1
The Federalist in the Debate on the Constitution

On his deathbed (June 1836) James Madison of-
fered parting words to fellow Americans: ““The ad-
vice dearest to my heart and deepest in my
convictions is that the Union of the States be cher-
ished and perpetuated.”

No one had done more than Madison to construct
the political framework of the Union, embodied in
the Constitution that he and other framers forged
at the Federal Convention of 1787. During the rati-
fication debate waged in the thirteen states during
1787-1788, he was one of the Constitution’s most
formidable defenders.

Anvextraordinary legacy of the ratification debate
is The Federalist, a set of eighty-five papers that ex-
plained and supported the Constitution of 1787. Al-
exander Hamilton was the originator of this work
and wrote fifty-one of the papers. James Madison
was an inspired collaborator. He wrote twenty-nine
of The Federalist Papers, including numbers 10, 37,
39, and 51, which are considered by many author-
ities to be the best of the lot. And what a magnificent
collection of essays it was and is!

The Federalist has been judged in the pastand pres-
ent as the best work on first principies of constitu-
tional government in the United States. Thomas
Jefferson, for example, called it “the best commen-
tary on the principles of government which ever was
written.” Two centuries later, Richard B. Morris, an
eminent historian, concluded that The Federalist has
continued to be judged as “‘profound, searching,
challenging, and . . . everlastingly controversial.”

This Lesson Set deals with the place of James Mad-
ison and The Federalist Papers in the great debate on
ratification of the Constitution of 1787. The opposite
positions of the Federalists and -Anti-Federalists are
presented as a backdrop to subsequent Lesson Sets
(II-VI) that treat (a) core principles of constitutional
government in The Federalist, (b) the contributions
of James Madison to development of these princi-
ples, and (c) the alternative position of the Ant-
Federalists.

This Lesson Set includes two Teaching Plans and
accompanying Lessons for students: (a) No. 1: Fed-
eralists versus Anti-Federalists and (b) No. 2: Pub-
lius Enters the Debate on the Constitution.
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Lesson 1: Teaching Plan
Federalists versus Anti-Federalists

Objectives

Students are expected to

1) explain the origin of the debate between Fed-
eralists and Anti-Federalists, 1787-1788;

2) understand the positions of the Federalists and
Anti-Federalists in the debate on ratification of
the Constitution of 1787;

3) distinguish examples of statements by Feder-
alists from examples of statements by Anti-Fed-
eralists;

4) interpret and analyze primary sources onide .3
of Federalists and Anti-Federalists.

Estimation of Time Needed to Complete This Lesson: No
More Than Two Classroom Periods.

Opening the Lesson

Write the following words and dates on the chalk-
board: Federalists, Anti-Federalists, 1787, 1788. Ask
students to comment about the relationships be-
tween the words and the dates. Conduct a brief dis-
cussion to focus attenhon on the objectives and
content of this lesson. A»sign the introd.action to the
lesson and the sections about two Anti-Federalists’
objections to the Corstitution of 1787: Elbridge
Gerry and Brutus (pseudonym for a wnter who
probably was Robert Yates of New York) Tell stu-
dents they will read documents written by Gerry
and Brutus ' .. reveal central ideas in‘the Ant-Fed-
eralist position. Ask students to respond to the ex-
ercises that follow each document in preparation for
a class discussion.

Developing the Lesson

Conduct a discussion on Elbridge Gerry’s letter to
the Massachuseits General Court. Focus the discus-
sion on responses to the exercise that follow the
document. The correct answers to the exercise, the
statements that accurately describe Gerry’s objec-
tions to the Constitution, are 1, 3. and 5. Require
students to refer to relevant parts o the document
as they discuss each of the seven items in this ex-
ercise. They should be asked to justify their re-

sponses to each statement with specific evidence
from the document. Thus, the statements in the ex-
ercise become a means to careful and focused read-
ing of the document by students. The students are
required to respond with evidence from a primary
source.

Continue the discussion by turning to the exercise
following the essay by Brutus. The correct answers
to item 1, the statements that accurately describe
Brutus’ objections to the Constitution, are ¢, d, e.
Answers to item 2 may vary, but must be based on
the contents of the two documents in this part of
the lesson.

Assign the remaining pages of the lesson. Regquire
students to answer questions about James Madison’s
letter to Thomas Jeiferson—a report on the ratifi-
cation debate—and to respond to the exercise at the
end of the lesson, which tests their abilities to dis-
tinguish Federalist from Anti-Federalist ideas.

Concluding the Lesscn

Conduct a concluding classroom discussion. Once
again require studewts to justify answers with ref-
erences to documents in this lesson.
Take up the Madison document first. In response
to item 1, there is only one siatement—item b—that
accurately descriles the contents of Madison's letter.
Responses to item 2 will vary; require students to
justify their answers with references to the docu-
ments in this lesson.
End the lesson with discussion of differences be-
tween Federalists and Anti-Federalists. Correct an-
swers to the concluding exercise are presented
below:
1. AF, Speech by Patrick Henry at the Virginia
Ratifying Convention, June 1788.

2. AF, George Mason, newspaper article, No-
vember 1787.

3. F, James Madison, letter to Jefferson, October
1787.

4. X, Robespierre, leader of the French Revolu-
tion, Speech to the National Convention, Feb-
ruary 1794.
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Lesson 1
Federalists versus Anti-Federalists

Introduction to the Debate on Ratification

SEPTEMBER 17, 1787 (Philadelphia, PA): Forty-
two delegates from twelve states (all of the United
States except Rhode Island) gathered for the final
meeting of the Federal Convention. The U.5. Con-
gress had insiructed them to meet “for the sole and
express purpose of revising the Articles of Confed-
eration {in order to] render the federal constitution
adequate to the exigencies of Government & the
preservation of the Union.”” But they went beyond
their instructions and created a new Constitution to
replace the Articles of Confederation. Now, at the
end of a long, hot summer, they were ready to sign
the product of their work and go home. Thirty-nine
delegates signed and three refused: Elbridge Gerry
of Massachusetts and George Mason and Edmund
Randolph of Virginia.

SEPTEMBER 28, 1787 (New York, NY): The Con-
gress of the United States voted to send the pro-
posed Constitution to the legislature of each of the
thirteen States of the Union. Cungress asked each
State to convene a special convention to ratify (ap-
prove) or reject the Constitution of 1787. If nine
States would ratify it, this Constitution would be-
come the supreme law of these United States.

The Constitution of 1787 was the object of con-
trovery soon after the people read about it, and read
it, in the newspapers. Headlines in the daily press
gave notice of sharply divided public opinion:

LEADERS ARGUE ABOUT NEW CONSTITUTION.
OPPOSITION TO THE CONSTITUTION GROWS.
SUPPORTERS URGE NATIONAL UNITY.
OPPONENTS FEAR LOSS OF STATES’ RIGHTS.

James Madison expressed anxiety about the fate
of the Constitution in a letter to Edmund Randolph
(October 21, 1787): “We hear that opinions are var-
ious in Virginia [and elsewhere] on the plan of the
Convention. . . . The Newspapers in the middle &
Northern States begin to teem with controversial
publications [articles for and against the Constitu-
tion of 1787]. . . . Tam far from considering the public
mind as fully known or finally settled on the sub-
ject.”

Supporters of the Constitution of 1787, such as
James Madison and George Washington, called
themselves Federalists. Their opponents, such as El-
bridge Gerry and George Mason, were called Anti-

Q

Federalists. What were the Anti-Federalists’ objec-
tions to the Constitution of 1787?

Gerry’s Objections to the Constitution

There were many Anti-Federalists with various
objections to the Constitution of 1787. Some op-
posed the new frame of government because they
wanted tc retain the Articles of Confederation with-
out changes. Others wanted merely to revise the
Atrticles, but not to throw them out in favor of an-
other kind of government. Finally, many Anti-Fed-
eralists, such as Elbridge Gerry of Massachusetts,
were willing to accept the new Constitution if certain
changes were made in it. But they opposed the doc-
ument signed on September 17 in Philadelphia.
Gerry wrote the following objections to the Constitution
of 1787. :

To the Massachusetts Ger. 2rai Court
From Elbridge Gerry
October 18, 1787

. - . To this sysiem [Constitution of 1787] I gave
my dissent. . . .

It was painful for me, on a subject of such national
importance, to differ from the respectable members
who signed the constitution: But conceiving asI did,
that the liberties of America were not secured by the
system, it was my duty to oppose it.

My principal objections to the plan, are, that there
is no adequate provision for a representation of the
people. . . that some of the powers of the Legislature
are ambiguous, and others are indefinite and dan-
gerous [because they might be expanded and en-
danger liberty]—that the Executive is blended with
and will have an undue influence over the Legisla-
ture [the people are represented most directly in the
Legislature, so it should be the dominant branch}—
that the judicial department will be oppressive [be-
cause the judges are not accountable to the people]
. . . and that the system is without the security [pro-
tackion for the people] of a bill of rights. . . .

The Constitution proposed has few, if any federal
features, but is rather a system of national govern-
ntent [the rights and powers of States are diminished
greatly]. . ..

The question on this plan [to accept or reject it]
involves others of the highest importance. . . .
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Whether the several State Governments shall be so
altered, as in effect to be dissolved? . . . Whether in
lieu of the federal and State Governments, the.national
Constitution now proposed shall be substituted [rat-
ified] without amendment? Never perhaps were a
people called on to decide a question of greater mag-
nitude. Should the citizens of America adopt the
planas it now stands, their liberties may be lost: Or
should they reject it altogether Anarchy may en-
sue. . . .

I shall only add, that as the welfare of the Union
requires a better Constitution than the [Articles of]
Confederation, I shall think it my duty as a citizen
of Massachusetts, to support that which shall be
finally adopted. . . .

Which of the following statements are examples
of Elbridge Gerry’s reasons for opposing the Con-
stitution of 17872 Support your answer with evi-
dence from Gerry’s letter to the General Court
[legislature] of Massachusetts.

1. The new Constitution creates a national
government that greatly diminishes powers and
rights of the States.

2. It grants too little power to the executive

branch.

3. It gives too much power to the legislative
branch.
4. It gives too little power to the judicial

branch.

— 5. It lacks a Bill of Rights to protectcertain
basic liberties of the people.

6. It gives too much power to some States
and not enough to others.

7. It has too many federal features.

Objections of Brutus

Inaletter to Edmund Randolph (October 21,1787),
James Madison noted a new and able opponent of
the Constitution, who had written an impressive
editorial in the New York Journal (October 18, 1787).
This Anti-Federalist signed his article with a pen-
name, Brutus, thereby disguising his identity (Bru-
tus was a defender of the ancient Roman Republic
against the imperial designs of Julius Caesar). Most
scholars today believe that Brutus was Robert Yates,
a delegate to the Federal Convention from New York
who left the meeting in protest against its work.

Madison wrote that the newspapers were printing
many articles agairst the new Constitution. He said:

The attacks seem. to be principally levelled
against the organization of the government,

and the omission of provisions contended for
in favor of the Press & Juries [and other parts
of a complete Bill of Rights to protect liberties
of the people against a powerful government).
A new Combatant however with considerable
address and plausibility [persuasive skills],
strikes at the foundation [of the Constitution].
He [Brutus] represents [describes] the situa-
tion of the U.S. to be such as to render any
Govt. improper & impracticable which forms
the States into one nation & is to operate di-
rectly on the people. [Brutus argued that the
United States could never be governed prop-
erly by a national or consolidated government
that greatly diminished the powers and rights
of the State governments.] Judging from the
Newspapers one would suppose that the ad-
versaries were the most numerous & the most
in earnest.

Madison was anxious about the growing opposi-
tion to ratification and seemed to fear the skills of
Brutus, whose ideas are stated below, in an edited
excerpt from the first in a series of newspaper articles
against the Constitution.

Essay I (Brutus)
18 October 1787
To the Citizens of the State of New York.

... The ... question . . . is whether . . . the
thirteen Unite 1 States should be reduced to one
great republic, governed by one legislature, and un-
der the direction of one executive and judicial [with
little power for the State governments]?

This enquiry is important, because, although the
government reported by the convention [Constitu-
tion of 1787] does not go to a perfect and entire
consolidation [unitary national government] . . . it
approaches so near to it, that it must, if executed,
certainly and infallibly terminate in it.

This government is to possess absolute and un-
controllable power, legislative, executive, and judi-
cial, with respect to every object to which it
extends. . . .

In every free government, the people must give
their assent to the laws by which they are governed.
This is the true criterion between a free government
and an arbitrary one. The former are ruled by the
will of the [people], expiessed in any manner they
may agree up~n; the latter by the will of one, or a
few. . . . lKow, in a large extended ccuntry [like
the U.S.], it is impossible to have a representation
[of the people] to declare [reflect] the minds of the
peopie, without having it so numerous and un-
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wieldy, as to be [unable 'to function effec-
tively]. . . .

In so extensive a republic, the great officers of
government:would soon become above the control
of the people, and abuse their power to the purpose
of aggrandizing themselves and oppressing
them. . . .

. . . [A] free republic cannot long subsist over a
country of the great extent of these states. If then
this new constitution is calculated to c8nsolidate the
thirteen states into one, as it evidently is, it ought
not to be adopted. . . .

Brutus

Ansuwer the following questions about Brutus’ objections
to the Constitution of 1787. Refer to the document to
support and explain your answers.

1. Which of the items below is an accurate state-
ment of Brutus’ position in his essay of October 18,
1787? More than one statement may be a correct
answer.

a. The Constitution establishes a pure fed-
eral republic.

b. The Constitution equally divides power
between the general government and the State gov-
ernments.

¢. The powers of government are too heav-
ily weighted in favor of the general government and
against the State governments.

d. A free government is based on majority
rule of the people, which cannot be managed in a
large republic of the type proposed by the Consti-
tution of 1787.

e. Inrlarge, consolidated republic, such as
the one established by the Constitution, there are
insufficient limits on the powers of government of-
ficials.

2. What are the ¢imilarities in the ideas of Brutus
(probably Robert Yates) and Elbridge Garry about
the Constitution of 17872 (State at least two similar-
ities.)

Madison’s Report to Jefferson

James Madison kept his friend Thomas Jeffarson
informed about events in che United States. Jeffer-
son was in Paris, where fie represented the United
States to the gcvernmant of France. In the following
letter, Madison told Jefferson about the ratification
debate.

F Y

James Madison to Thomas Jefferson
October 24, 1787

. . . It was generally agreed [at the Federal Con-
vention] that the objects of the Union could not be
secured by any system founded on the principle of
a confederation of sovereign States. . . .

Hence was embraced the alternative of a Govern-
ment which instead of operating on the States,
should operate without their intervention on the in-
dividuals composing them; and hence the change in
the principle and proportion of representation.

The ground-work being laid, the great objects
which presented themselves were 1. to unite a
proper energy [amount of power in government so
that it can carry out tasks the people expect of it]
with the essential characters of Republican Govern-
ment [limits on power to protect the liberties of the
people] 2. to draw a line of demarkation which.
would give to the General Government [of the
United States] every power requisite for general pur-
poses, and leave to the States every power which
might be most beneficially administered by
them. . ..

It will not escape you that three names only from
Virginia are subscribed [signed] to the Act [Consti-
tution]. Mr. Wythe did not return after the death of
hislady. Dr. McClurg left the Convention some time
before the adjournment. The Governor [Edmund
Randolph] and Col. Mason refused to be parties to
it. Mr. Gerry was the only other member who re-
fused. The objections of the Governor turn princi-
pally on the Jatitude of the general powers. . . . He
was not [uhyielding] in his opposition. . . . Col.
Mason left Philadelphia in an exceeding ill humour
indeed. . . . He returned to Virginia with a fixed
disposition to prevent the adoption of the plan if
possible. He considers the want of a Bill of Rights
as a fatal objection. His other objections [pertain] to
the powers of the Judiciary . . . to the smallness of
the number of Representatives . . . and most of all
probably to the power [granted to Congress] of reg-
ulating trade by a majority only of each House. . . .

The final reception which will be given by the
people at large to the proposed System cannot yet
be decided. . . .
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Ansuwer the following questions about the contents of
Madison's letter of October 24, 1787 to Thomas Jefferson.

1. Which of the following items (a-€) accurately
describe Madison’s views on the Constitution of
1787 and the ratification debate? One or more of the
following statements may be correct. Be prepared to
support your answers with evidence from the doc-
ument.

a. The Constitution of 1787 would not ba-
sically change the relationships between the gov-
ernment of the United States and the thirteen State
governments.

b. Delegates at the Federal Convention
tried to create a Constitution that would balance
strong powers in the government and place strict
limitations on those powers.

c. There was very little doubt that the Con-
stitution would be easily ratified.

d. GeorgeMason was identified as a strong
supporter of the Constitution.

__e. Edmund Randolph was the only mem-
ber of the Virginia delegation to the Federal Con-
vention who did not sign the Constitution.

2. Compare Madison’s views on the Constitution
of 1787 as revealed in his letter to Thomas Jefferson
with the views of Elbridge Gexry and Brutus. (a)
What is one difference between Madison and Gerry?
(b) What is one difference between Madison and
Brutus?

Federalist and Anti-Federalist Ideas

Both Federalists and Anti-Federalists had many
ideas in common about what a constitutional gov-
ernment should be. For example, both favored gov-
ernment limited by the higher law of a constitution,
and both opposed government that was not ac-
countable to the people who lived under it. The Fed-
eralists and Anti-Federalists wanted a republican
form of government—one by elected representatives
of the people. Both wanted some type of federal-
ism—division of powers between a central govern-
ment and several state governments. Finally, both
Federalists and Anti-Federalists wanted a-free gov-
ernment; that is, a government that would be re-
sponsive to the will of the people and that would
protect the rights and liberties of individuals.

However, the Federalists and Anti-Federalists dif-
fered about how to design a government that would
be liznued, republican, federal, and free. Indeed, the
Federalists and Anti-Federalists had different ideas
about the meaning of core principles, such as limited
government, republican government, federal gov-

ernment, and free government. These differences
are elaborated upon in subsequent parts of this vol-
ume.

Can you identify Federalist and Anti-Federalist staie-
ments in the list below about core principles of constitu-
tional government? Write the letter “F” in the space
next to each statement that fits the Federalist posi-
tion. Write the letters “AF" in the space next to each
statement that expresses the Anti-Federalist posi-
tion. Write the letter “X" in the space next to each
statement that fits neither the Federalist nor the
Anti-Federalist position. Be prepared to provide rea-
sons and evidence for your answers.

1. States are the characteristics and the soul
of a confederation. If the States be not the agents of
this compact, it must be one great consolidated Na-
tional Government of the people of all the States.
2. There is no Declaration of Rights; and
the Laws of the General Government being para-
mount to the Laws and Constitutions of the several
States, the Declaration of Rights in the separate
States are no Security.

3. [T]he objects of the Union could not be
secured by any system founded on the principle of
a confederation of sovereign States.

4. We must crush . . . the enemies of the
Republic, or perish with her. And in this situation,
the first maxim of our policy should be to conduct
the people by reason, and the enemies of the people
by terror. . . . The government of a revolution is the
despotism of liberty against tyranny.
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Lesson 2: Teaching Plan

Publius Enters the Debate on the Constitution

Objectives

Students are expected to

1) identify The Federalist in the context of the de-
bate on ratification of the Constitution;

2) identify the authors of The Federalist: Hamilton,
Madisen, Jay and their contributions to this
work;

3) explain the purposes of the authors in writing
The Federalist;

4) interpret main ideas in The Federalist 1;

5) evaluate ideas in The Federalist 1.

Estimation-of Time Needed tc Complete this Lesson: No
More than Two Classroom Periods.

Opening the Lesson

Bring a copy of The Federalist to class and show it
tostudents. Use the book as a prop to raise questions
and arouse curiosity about origins, purposes, and
significance of The Federalist and to introduce main
points and objectives of this lesson. Ask students to
reveal what they know about The Federalist in ad-
vance of their study of this lesson.

Have students read the parts of the lesson, which
treat the origin, authorship, and purposes of The
Federalist. Require them to respond to the exercises
in this portion of the lesson in preparation for class-
room discussion. Focus their attention on the edited
excerpt from The Federalist 1, which presents Ham-
ilton’s views of the purposes of this work.

Developing the Lesson

Condu.. ., classroom discussion on the preceding
assignment. Begin with the first exercise. Correct
statements about the origins and authorship of The
Federalist in the exercise are numbers 4, 7, 8, 10.
Require students to explain what is incorrect about
the other statements and to report how they shouid
be changed in order to make them correct.

Have students turn to the exercise on The Federalist
1. Answers to items 1-3 will vary, but must be jus-
tified by references to the document. Correct an-
swers to item 4 are statements b, ¢, d, and e. Require
students to support their answers with evidence
from the document.

Encourage interaction among students by calling
upon -one student to provide an answer to an item

in an exercise and by calling upon other students to
evaluate the first student's answer. Encourage stu-
dents to challenge one another to give reasons for
their answers and to use evidence from primary
sources to support their answers.

Assign the remainder of the lesson and require
students to complete the exercise that appears at the
end of the lesson. Divide the class into two groups:
group one has the easier assignment of writing a
summary of the purposes of The Federalist and group
two has the more difficult assignment of writing a
brief editorial on this document.

Concluding the Lesson

Begin by calling on one student in group one to
read his/her summary of the purposes of The Fed-
eralist. Then call upon other students to evaluate the
summary. Repeat this procedure several times in
order to involve several students in the process of
reporting and evaluating.

Conduct a concluding discussion on item 2. Call
upon one student in group two to read his/her ed-
itorial. Assign three students in group two to serve
as a formal reaction panel. Advise reactors that they
might react with supportive statements, criticisms,
alternative ideas, and/or questions. Allow the stu-
dent who presented his/her editorial to respond to
the reaction panel. Advise this student that he/she
might agree or disagree with the reactors. Then call
upon others in the class to address questions and
comments to the first speaker and to the reaction
panelists. Members of the class might also be sup-
portive or critical of the first speaker or the panelists.

You might want to collect all of the papers and
evaluate them for your students.

.
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Lesson 2

Publius Enters the Debate on the Constitution

The Origin of Publius and The Federalist

SEPTEMBER 27, 1787 (New York, NY): A scathing
attack on the proposed Constitution—the work- of
the Federal Convention of Philadelphia-—was
printed in the New York Journal. It was signed with
a pseudonym, Cato.

Alexander Hamilton read Cato’s article with alaxm
and anger. Hamilton had participated in the Federal
Convention, where he was one of thrze delegates
from New York. He was disappointed, however, in
the Constitution produced by the Convent.on be-
cause he wanted a much stronger national goverr-
ment than it provided. Nonetheless, Hamilton
strongly preferred the proposed Constitution of 1787
to the existing government under the Articles of
Confederation, and was among the thirty-nine: del-
egates who had signed it on September 17, 1787.

Hamilton resolved to campaign for ratificalinn of
the Constitution against strong opposition to it,
which included his fellow delegates from New York
to the Federal Convention, John Lansing and Robert
Yates, and the powerful governor. of New York,
George Clinton. Hamilton suspected that Lansing,
Yates, and Clinton were the authors of Cato’s article
against the Constitution.

Hamilton was not the only New Yor.:er to be upset
by Cato’s article. Arguments about it flared in the
taverns, clubhouses, and streetcorners of the city.
Hamilton wrote to George Washington: “The con-
stitution proposed has in this state warm friends and
warm enemies.” He planned a series of ec.ays to
refute these “’eriemies” and infiuenc:- 1 John Jay and
James Madison to join him. They were the authors
of papers that became The Federalist—a collection >f
eighty-five essays in support of the Cons." w.tion of
1787. Each paper was signed v/ith a pseulonym,
Publius, after Publius Valerius—a great dete:.u=r of
the ancient Roman Republic. Thus was born a worl
that Thomas Jefferson called “the best commentary
on the principles of government which ever was
written.”’

Most of Publius’ papers were printed originally in
New York City newspapers. In 1738 they were pub-
lished together as a two-volume book, The Federalist.

Authors of The Federalist

John Jay, at forty-two, was the oldest of the three
authors of The Federalist. A New Yorker, Lie had

served his state and nation as principal author of
the state constitution, member of a delegation that
negotiated the Treaty of Par. (1783) to officially end
the War of Independence, and head of foreign affairs
under the Articles of Confederation. In 1789, Jay
became the first Chief Justice of the United States.

James Madison of Virginia was thirty-six years old
in 1787 and had been among the most prominent
leaders in the Federal Convention. Later, he was
called “father of the Constitution” because of the
great part he played in shaping the Constitution. In
1789, Madison was a Representative from Virginia
to the first session of Congress under the Consti-
tution. He proposed amendments that became the
basis for the Federal Bill of Rights. Later he was
Secretary of State under President Thomas Jefferson
and succeeded Jefferson as President ot the United
States.

Alexander Hamilton of New York, originator of
the project to write The Federalist, was the ycungest
member of the tear- _.urty-two years old in 1787.
During the War of independence, e was an assis-
tant to General Washington and rose to the rank of
lieutenant colonel. He participated in the decisive
battle of Yorktown. Later, Hamilton and Madison
were primary leaders in bringing about the Federal
Convention in 1787. He served as-Secretary of the
Treasury under President George Washington and
created a sound financial foundation for the United
States.

Hamilton, major author of The Federalist, wrote
fifty-one of the eighty-five papers (1, 6-9, 11-13, 15-
17, 21-36, 59-61, ..nd 65-85). Madison wrnte twenty-
nine essays (10, 14, 18-20. 37-58, and 62-63). lllness
forced John Jay to withdraw from the project, and
he wrote only five essays (2-5.and 64).

Respond to the following items about the origin
and authors of The Federalist. Make a checkmark in
the space next to each correct statement in the list
below. Be prepared to justify or give reasons for
selection of each correct statement.

1. Cato was the pseudonym of the authors
of The Federalist.

2. The Federalist was writt2n to convince
delegates to the Federal Convention to revise the
Articles of Confederation.

3. The major author of The Federalist was

John Jay.

-
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4. Authors of The Federalist agreed that the
United States needed a new government that would
be stronger than the central government under the
Articles of Confederation.

5. Alexander Hamilton used the writings
of Publius Valerius, a defender of the ancient Roman
Republic, to support the Corstitution of 1787.

6. The Federalict was the name of a leading
New York newspaper ‘*hat supported ratification of
the Constitution.

7. James Madison was a co-author of The

Federalist.

8. Less than two weeks after the end of
the Federal Convention in Philadelphia, opposition
against the Constitution of 1787 erupted in New
York. :

9. James Madison wrote fifty essaysin The

Federalist.

alist.

10. There were three authors of The Feder-

Purposes of The Federalist

The first objective of The Federalist was to persuade
the people of New York to ratify the Constitution;
each paper was addressed ““To the People of the
State of New York” and published first in a New
York newspaper. A second objective was to influ-
ence Americars in all thirteen states to approve the
Constitution. The Federalist was primarily a work of
advocacy.

The authors submerged political differences in
their pursuit of a common goal—ratification of the
Constitution. Madison and Jay agreed with Hamil-
ton: [The Constitution] “is a compromise of .
many dissimilar interests and inclinations.” It d1d
not exactly reflect the ideas on government of any
one of the coauthors, but they agreed that it was far
superior tc the Articles of Confederation.

In 1788, Madison noted variations in ideas of the
three authors of The Federalist: “The authors are not
mutually answerable for all the ideas of each other.”
After ratificati .t of the Constitution and formation
of the federal governmeni, Madison joined Thomas
Jefferson in political clashes with Hamilton that led
to the establishment of rival political parties: Fed-
eralists (Hamilton) versus Republicans (Jeffersorn/
Madison). These conflicts, however, lay ahead. In
1787-88, Madison and Hamilton were a formidable
team in defense of the Constitution.

Hamilton, Madison, and Jay readily agreed on the
name of their projected series of essays, The Feder-
alist. With this name, they scored a public relations
victory against their opponents, who accepted by

default the label of Anti-Federalists, a negative name
that suggested only opposition, with no constructive
ideas to improve the government.

There was irony here, because the opponents of
Hamilton, Madison, and Jay considered themselves
the “true federalists” (supporters of strong states’
rights and powers in a union of states to make a
federal system of government). By contrast, these
" Anti-Federalists” viewed Hamilton and his allies as
"consolidationists” (nationalists who would sub-
merge states’ rights and powers in favor of a su-
preme central government). Thus, early in the
contest over ratification of the Constitution, the con-
tending sides became known as Federalists (for rat-
ification) and Anti-Federalists (against ratification).

The First Essay of Publius

In The Federalist 1, published in the Independent
Journal of New York city (October 27, 1787), Ham-
ilton introduced New Yorkers to the political ideas
of Publius. Hamilton as Publius discussed the over-
riding purposes of his side in the debate on the Con-
stitution. (See the edited excerpt from The Federalist.)

The Federalist No. 1 (Hamilton)

October 27, 1787
To the People of the State of New York:

AFTER an unequivocal experience of the inefficacy
of the subsisting federal government, you are called
upon to deliberate on a new Constitution for the
United States of America. The subject speaks of its
own importance; comprehending in its conse-
quences nothing less than the existence of the UN-
ION, the safety and welfare of the parts of which it
is composed, the fate of an empire in many respects
the most interesting in the world. It has been fre-
quently remarked that it seems to have been re-
served to the people of this country, by their conduct
and example, to decide the important question,
whether societies of men are really capable or not
of establishing good government from reflection and
choice, or whether they are forever destined to de-
pend for their political constitutions on accident and
force. If there be any truth in the remark, the crisis
at which we are arrived may with propriety be re-
garded as the era in which that decision is to be
made; and a wrong election of the part we shall act
may, in this view, deserve to be considered as the
general misfortune of mankind. . . .

I propose, in a series of papers, to discuss the
following interesting particulars:—The utility of the
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UNION to your political prosperity—The insufficiency of
the present Confederation to preserve that Union—The
necessity of a government at least equally energetic [pow-
erful] with the one proposed, to the attainment of this
object—The conformity of the proposed Constitution to the
true principles of republican government . . . and lastly,
The additional security which its adoption will afford to
the preservation of that species of government, to liberty,
and to property.

. . . I'shall endeavor to give a satisfactory answer
to all the objections which shall have made their
appearance, that may seem to have any claim to your
attention. . . .

. . . [W]e already hear it whispered in the private
drcles of those who oppose the new Constitution,
that the thirteen States are of too great extent for
any general system [national government], and that
we must of necessity resort to separate confederacies
of distinct portions of the whole. . . . [but] nothing
can be more evident to those who are able to take
an enlarged view of the subject than the alternative
of an adoption of the new Constitution or a dis-
memberment of the Union. . . .

Publius

Answer the questions below about The Federalist 1. Be
ready to explain your answers; use evidence in The
Federalist 1 to support your answers.

1. What was the “crisis at which we are arrived”
that is mentioned in the first paragraph of The Fed-
eralist?

2. Why, according to Publius, would "“a wrong
election of the part we shall act . . . deserve to be
considered as the genera! misfortune of mankind”?

2. What advice did Publius have for Americans
about the decision that should be made in response
to the crisis they faced in 1787?

4. Which of the following statements agree with
The Federalist 1? Make a checkmark in the space next
to each statement that agrees with Publius; give rea-
sons for your answers that are based on contents of
the document.

a. The government of the United States,
under the Articles of Confederation, is tyrannical.
b. The Constitution of 1787 will coriribute
more to the preservation of liberty than will the Ar-
ticles of Confederation.

c. If the Constitution of 1787 is not ratified,
then the United States will not endure.

d. Americans have a rare opportunity to
decide for themselves upon the form of government
they will have.

e. An important responsibility of govern-
ment is protection of property rights of individuals.

The Achievement of Publius

James Madison was in New York City when the
first Federalist paper was published. He observed re-
actions of political friends and foes as eight more
lederalist papers were written and published in rapid
succession, from October 31 to November 21. Papers
numbers 2-5 were written by John Jay and numbers
6-9 by Hamilton. On November 18, 1787, Madison
wrote about The Federalist in a letter to George Wash-
ington:

[ enclose herewith the 7 first numbers of The
Federalist, a paper addressed to the people of
this State [New York]. They relate entirely to
the importance of the Union. If the whole plan
should be executed, it will present to the pub-
lic a full discussion of the merits of the pro-
posed Constituticn in all its relations. .
perhaps the papers may be put into the hand
of some of your confidential correspondents
at Richmond {[Virginia] who would have them
reprinted there. I will not conceal from you
that I am likely to have [a great involvement
in authorship of 7he Federalist]. You will rec-
ognize one of the pens concerned in the task.
There are three in the whole.

As revealed in his letter to George Washington,
Madison was ready to write as Publius, the Feder-
alist. His first paper, the classic No. 10, was printed,
November 22, 1787.

And so, the issue was presented to the people:
how best to achieve a free government for them-
selves and their United States. Would this be done
by accepting the Constitution of 1787? The Anti-Fed-
eralists answered "“no’” and did their best to convince
Americans to reject the Constitution, or at least to
change it in favor of their ideas. The Federalists an-
swered “yes” and campaigned for ratification of the
Constitution of 1787.

The Federalists won the debate of 1787: the Con-
stitution was ratified. In a way, the Anti-Federalists
won too. Their ideas were widely circulated and in-
fluenced the addition in 1791 of a Bill of Rights to
the Constitution (Amendments I-X). And Publius,
in The Federalist, created a classic work that has
served from then until now as a guide to the theory
and practice of constitutional government.
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Respond to the following items about The Federalist.

1. Write a brief description (no more than 250
words) about the purposes of The Federalist as re-
vealed in paper No. 1 and in Madison’s letter to
George Washington.

2. Suppose that you are a publisher of a news-
paper in New York City in October 1787. After pub-
lication of the first Federalist Paper in a rival
newspaper, you decide that you should write an
editorial about it for publication in your own news-
paper. You begin to think carefully about the stand
that you will take—for or against The Federalist 1.
What should you say in this brief editorial about the
ideas of Publius? Your assignment is to write a brief
opinion piece (no more than 500 words) in response
to The Federalist 1.

(O
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Lesson Set II
Majority Rule and Minority Rights in a Free Government

Federalists and Anti-Federalists agreed about the
overriding importance of free government: one that
would be based on the will and the rights of the
people living under the government’s authority.
However, the Federalists and their Anti-Federalist
opponents had different conceptions ot a free gov-
ernntent, alternative views of hcw to make a con-
stitution for an effective government that would
enable the people to enjoy their essential rights and
freedoms.

Federalists and Anti-Federalists agreed that a free
government is limited by the higher law of a con-
stitution, which protects the rights and freedoms of
individuals. But how limited should it be? At what
point, and under what circumstances, do constitu-
tional limits on a government’s powers pravent it
from acting for the public good or for the private
rights of individuals? James Madison and other Fed-
eralists i the ratification ciebate responded differ-
ently from their Anti-Federalist foes.

Federalists and Anti-Federalists agreed that a free
government is a republic; that is, government based
on rule by the majority of the people expressed

through their elected representatives in govern-
ment But how should this majority rule be ex-
pressed under a constitution that sets legal limits on
this rule? At what point, and under what circum-
stances, does majority rule threaten the rights and
liberty of minority groups or individuals? Con-
versely, at what point, and under what circum-
stances, do constitutional limits on the majerity
violate or undermine the essential element of a re-
public—popular sovereignty: government of, by,
and for the people. The answers of Federalists to
these questions differed significantly from those of
their Anti-Federalist opponents.

This Lesson Set treats the ideas of James Madison
in The Federalist and other writings on majority rule
with minority rights in a free government, a repub-
lic. The Anti-Federalist position is represen ed by
selections from The Essays of Brutus (probably Robert
Yates of New York).

This Lesson Set includes two Teaching Plans and
accompanying Lessons £~ students: (a) No. 3: Mad-
ison on Majority Rule .::.. Minority Rights and (b)
No. 4: Brutus, the An. . teralist, on Free Govern-
ment,
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Lesson 3: Teaching Plan
Madison on Majority Rule and Minority Rights

Objectives

Students are expected to

1) identify and comprehend Madison’s ideas on
majority rule, minority rights, free govern-
ment, popular sovereignty, representation in
government, and the republican form of gov-
ernment in The Federalist 10 and 51;

2) examine and explain ideas on majority rule,
minority rights, free government, and repub-
lican government in The Federalist 10 and 51
and in a letter from Madison to Jefferson, Oc-
tober 17, 1788;

3) evaluate Madison’s position on free govern-
ment.

Estimation of Time Needed to Complete This Lesson: No
More Than Two Classroom Periods.

Opening the Lesson

Write these werds on the chalkboard: “majority
rule” and “minority rights.”” Ask students to define
these words. Ask them to express agreement or dis-
agreement with these ideas. Presumably everyone
will agree with the value of majority rule and mi-
nority rights. At this point, ask whether or not these
ideas have ever been in conflict in the lives of people
in the United States. Have students provide exam-
ples of these conflicts, especially examples of the
majority abusing the rights of minorities. Then say
that James Madison argued that in a government of,
by, and for the people, there would be the ever-
present threat of tyranny of the majority. Conclude
this discussion by asking students to speculate about
remedies to majoritarian tyranny in the organization
and operation of a government.

Use this discussion to lead students into reading
the introduction to this lesson. Then tell students
that they will examine the ideas of James Madison
on majority rule and minority rights in a free gov-
ernment in three documents: The Federalist 10, The
Federalist 51, and a letter from Madison to Jefferson,
October 17, 1788. Ask students to respond to the
questions that follow each document in preparation
for a class discussion.

Developing the Lesson

B

Conduct a discussion of Madison’s ideas in the
excerpts from The Federalist 10 and 51 and the letter
to Jefferson. Require studerts to support their an-
swers to the assigned questions with evidence from
specific documents. Encourage students to ask their
classmates to justify answers with references to in-
formation in the primary sources.

Assign the five questions at the end of the lesson.
Ask students to prepare answers for a concluding
classroom discussion on this lesson.

Concluding the Lesson

Conduct a concluding classroom discussion. Once
again, require students to justify answers with ref-
erences to the primary sources in this lesson.

Answers to questions 1 - 4 will vary. The correct
answers to guestion 5 are items b and e. Use two or
three of the provocative items in question 5 as foils
for discussion. For example, you might ask students
to take a position—for or against—statements a, c,
and e. They would be deciding whether or not to
agree with Madison on these statements.

- Emphasize potential conflicts in a free governrent
between majority rule and minority rights. Point out
that these conflicts and the issues they raise-are un-
avoidable under conditions of freedom. In addition,
emphasize that in a free government, citizens per-
sistently seek to balance majority rule and minority
rights. They accept the challenge of combining and
balancing majority rule and minority rights. They
avoid extreme emphasis on either majority rule or
minority rights.

NOTE: In addition to The Federalist 10 and 51, the
following numbers also treat the ideas of majority
rule with minority rights in a free government: 22
(Hamilton); 39 and 58 (Madison).
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- Lesson 3

Madison on Majority Rule and Minority Rights

Madison’s Position on Free Government

James Madison believed that a free government
is based on the popular majority; but it is limited by
the higher law of the Constitution to protect the
rights and liberties of individuals in the minority.
He supported popular participation in government,
but only as a means to the protection of the indi-
vidual’s life, liberty, and property, and never as an
end in itself.

Popular sovereignty in a republic, government by
the people, implies majority rule. In a republic (a
popular government), people elect representatives
in government by majority vote, and these repre-
sentatives of the people make laws by majority vote.
However, a popular or republican form of govern-
ment can pose dangers to the rights and freedoms
of individuals. Majorities might oppress minorities
who disagree with them, unless effective limits are
placed on majority rule. Thus, James Madison and
other supporters of the Federalist cause in 1787-1788
believed that constitutional limits should restrict ma-
jonty rule, but only for the higher purpose of se-
curning the rights and liberties of individuals in the
minority.

Madison equally opposed the absolutism of a
monarch (the tyranny of one), of an aristocracy or
oligarchy (tyranny of the few over the many), or of
a popular majority (tyranny of the many over the
few). Madison argued that the greatest threat to lib-
erty in a republic (government by representatives of
the people) would come from unrestrained majonty
rule.

At the Federal Convention in Philadelphia Mad-

ison stated his concerin about the possible tyranny

of the majority, when he said that the purposes of
the Constitution were, first, “to protect the people
against their rulers [and] secondly, to protect the
people against the transient impressions [toward
tyranny] into which they themselves might be led.”
Madison warned that reliance on popular partici-
pation in government to prevent tyranny would fail;
because popular majorities that resulted from direct
participation of the people in government could
have the power, if not limited by a well-structured
constitution, to trample the rights and freedoms of
minoyities.

The Federalist 10 and 51

Madison memorably discussed majority rule and
minority rights in a free and republican form of gov-
ernment in The Federalist 10 and 51. Number 10, was
printed for the first time on November 22, 1787 1a
The Daily Advertiser of New York City. It was the first
of 29 papers by Madison for The Federalist. Read the
following excerpts from these two essays and re-
spond to the questions that come after them.

The Federalist No. 10 (Madison)

November 22, 1787
To the People of the State of New York:

AMONG the numerous advantages promised by a
well-constructed Union, none deserves to be more
accurately developed than its tendency to break and
control the violence of faction. . . .

By a faction I understand [mean] a number of cit-
izens, whether amounting to a majority or minority
of the whole, who are united and actuated [moti-
vated to action] by some common impulse of pas-
sion, or of interest, adverse to the rights of other
citizens, or to the permanent and aggregate interests
of the community. . ..

If a faction consists of less than a majority, relief
is supplied by the republican principle, which ena-
bles the majority to defeat its simister views by reg-
ular vote. It may clog the administraticn, it may
convulse the society, but it will be unable to execute
and mask its violence under the forms of the Con-
stitution. When a majority is included in a faction,
the form of popular government . . . enables it to
sacrifice to its ruling passion or interest both the
public good and the rights of other citizens. To se-
cure the public good and private rights against the
danger of such 2 faction [an overbearing majority],
and at the same time 1o preserve the spirit and the
form of popular government [majority rule], is then
the great object to which our inquiries are directed.

By what means is this object attainable? Evidently
by one of two only. Either the existence of the same
passion or interest in a majority at the same time
must be prevented, or the majority, having such
coexistent passion or interest, must be rendered, by
their number and local situation, unable to concert
and carry into effect schemes of oppression. . . .
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From this view of the subject it may be concluded
that a pure [direct] democracy, by which I mean a
society consisting of a small number of citizens, who
assemble and administer the government in person,
can. admit of no cure for the mischiefs of faction
[majoritarian tyranny]. A common passion or inter-
est will, in almost every case, be felt by a majority
of the whole . . . and there is nothing to check the
inducements to sacrifice [oppress] the weaker party
or an obnoxious individual. Hence it is that such
democracies [with unlimited majusity rule] have
ever beer spectaéiec of turbulence [disorder] and
conteplion; have ever been found incompatible with
personal security or the rights of property; and have
in general been as short in their lives as they have
been violent in their deaths. Theoretic politicians,
who have patronized this species of government,
have erroneously supposed that by reducing man-
kind to a perfect equality in their political rights,
they wouid at the same time be perfectly equalized
and assimilated in th-ir possessions, their opinions,
and their passions.

A republic, by which I mean a government in
which the scheme of representation takes place,
opens a different prospect and promises the cure for
which we are seeking. . . .

The two great points of difference between a [di-
rect and unlimited] democracy and a republic are:
first, the delegation of the government, in the latter
frepublic], to a small number of citizens elected by
the rest; secondly, the greater number of citizens
and greater sphere of country over which the latter
[republic] may bé extended.

The effect of the first difference is . . . to refine
and enlarge the public views by passing them
through the medium of a chosen body of citizens
felected representatives of the people], whose wis-
dom may best discern the true interest of their coun-
try and whose patriotism and love of justice will be
least likely to sacrifice it to temporary or partial con-
siderations. Under such a regulation it may well hap-
pen that the public voice, pronounced by the
representatives ef the people, will be more conso-
nant to the public good than if pronounced by the
people themselves, convened for the purpose. . ..

[The effect of the second difference], the greater
number of citizens and extent of territory which may
bebrought within . . . republican [government]. . .
renders factious combinations less to be dreaded [in
a large republic]. The smaller the scciety, the fewer
probably will be the distinct parties and interests
[groups with a common aim] composing it; the fewer
the distinct parties and interests, the more fre-
quently will a majority be found of the same party;

and the smaller . . .-thé compass [area] within'which
they are placed, the more easily will they concert
and execute their plans of oppression. Extend the
sphere [area), and you take in a greater variety-of
parties and interest; you make it less probable that
a majority of the whole will have a common motive
to invade the rights of other citizens; or if such a
common motive exists, it will be more difficult for
all who feel it to discove. their own strength and to
act in unison with each other. . . .

Hence, it clearly appears that the same advantage
which a republic has over a [direct] democracy in
controlling the effects of faction is enjoyed by a large
over a small republic—is enjoyed by the Union over
the States composing it. . . . Here again the extent
[large territory] of the Union gives it the most pal-
pable advantage [in limiting the power of majorities
to oppress unpopular personsj. . . .

In the extent and proper structure of the Union
[alarge federal republic] . . . we behold a republican
remedy for the diseases most incident to republican
government, . . .

Publius

Answer the questions below about The Federalist 10.
Prepare yourself to explain and justify your answers
with ideas and evidence drawn from the preceding
primary source, The Federalist 10.

1. What are the differences between a republc
and a pure or direct democracy?

2. What are the dangers of a pure or direct de-
mocracy?

3. How does a republic overcome weaknesses as-
sociated with pure or direct democracy?

4. Does Madison’s concept of republican govern-
ment include both majority rule and minority rights?

5. IsMadison’s concept of republican government
compatible with today’s concept of representative
democracy?
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The Federalist No, 51 (Madison)

February 6, 1788
To the People of the State of New York:

.. . Itis of great importance in a republic not only
to guard the society against the oppression of its
rulers, but to guard one part of the society against
the injustice of the other part. Different interests
neccssarily exist in different classes of citizens. If a
majority be united by a common interest, the rights
of the minority will be insecure. Tiiere are but two
methods of providing against this evil: the one by
creating a will in the community independent of the
majority—that is, of the society itself; the other, by
[including] in the society so many separate descrip-
tions of citizens as will render an unjust combination
of a majority of the whole very improbable, if not
impracticable. The first method prevails in all gov-
ernments possessing an hereditary or self-appointed
authority {monarchy or dictatorship]. This, at best,
is but a precarious security; because a power inde-
pendent of the society may as well espouse the un-
just views of the major as the rightful interests of
the minor party, and may possibly be turned against
both parties. The second method will be exemplified
in the federal republic of the United States. Whilst
allauthority in it will be derived from and dependerit
on the society, the society itself will be broken into
so many parts, interests, and classes of citizens, that
the rights of individuals, or the minority, will be in
little danger from interested combinations of the ma-
jority. In a free government the security for civil
rights .. . consists . . . in the multiplicity of inter-
ests. . . . Justice is the end of government. It is the
end of civil society. It ever has been and ever will
be pursued until it be obtained, or until liberty be
lost in the pursuit. In a society under the forms of
which the stronger faction can rezdily unite and op-
press the weaker, anarchy may as truly be said to
reign as in a state of nature, where the weaker in-
dividual is not secured against the violence of the
stronger; and as, in the latter state, even the stronger
individuals are prompted, by the uncertainty of their
condition, to submit to a government which may
protect the weak as well as themselves; so, in the
former state, will the more powerful factions or par-
ties be gradually induced, by a like motive, to wish
for a government which will protect all parties, the
weaker as well as the more powerful. . . . In the
extended republic of the United States, and among
the great variety of interests, parties, and sects
which it embraces, a coalition of a majority of the

whole society could seldom take place on any other
principles than those of justice and the general good;
whilst there being thus less danger to a minor from
the will of a major party,.there must be less pretext,
also, to provide for the security of the-former, by
introducing into the government a will not depend-
ent on the latter, or, in other words, a will inde-
pendent of the society itself. . . .

Publius

Answer the questions below about The Federalist 51.
Use ideas and evidence from the preceding docu-
ment to explain and justify your answers.

1. Madison says (The Federalist 51): “It is of great
importance in a republic not only to guard the so-
ciety against the oppression of its rulers, but to guard
one part of the society against the injustice of the
other part.”” (a) What does this statement have to
do with majority rule and minority rights in a free
governmrent? (b) Do you agree with Madison's state-
ment? Why?

2. Does Madison believe that majority rule could
destroy minority rights? Why?

3. What are Madison’s ideas about how to guard
against the destruction of minority rights?

4. Does Madison value both majority rule and mi-
rority rights?

Madison Writes to Jefferson on
Majoritarian Tyranny

After the Constitution of 1787 was ratified, James
Madison expressed his thoughts about it in letters
to his close friend, Thomas Jefferson, who was serv-
ing as the ambassador from the United States to the
government of France. In the letter following, Mad-
ison expressed fears of a tyrannical majority in a
republican government. He assumed that the Con-
stitution of 1787 provided means to control or pre-
vent inajoritarian tyranny. And he agreed with
Jefferson that addition of a Bill-of Rights to the Con-
stitution would provide additional protection for the
nghts of individuals against the threat of majoritar-
ian tyranny.
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]ames Madison to Thomas Jefferson
October 17, 1788

. Wherever the real power in a Government
lies, there is the danger of oppression. In our Gov-
ernments, the real power lies in the majority of the
Community, and the invasion of private rights is
chiefly to be apprehended, not from acts of Govern-
ment contrary to the sense of its constituents, but
from acts in which the government is the mere in-
strument of the major number [majority] of the con-
stituents. This is a truth of great importance, but not
yet sufficiently attended to. . . . Whenever there is
an interest and power to do wrong, wrong will gen-
erally be done, and not less readily by [a majority
of the people] thanby a . . . prince. . . .

. [I]n a popular Government, the political and
physical power may be considered as vested in the
same hands, that is in a majority of the people, and
consequently the tyrannical will of the sovereign is
not to be controlled by the dread of an appeal to any
other force within the community. What use then it
may be asked can a bill of rights serve in popular
Governments? I answer the two following. . . . 1.
the political truths declared in that solemn manner
acquire by degrees the character of fundamental
maxims of free Government, and as they become
incorporated with the national sentiment, counter-
act the impulses of interest and passion. 2. Altho’ it
be generally true as above stated that the danger of
oppression lies in the interested majorities of the
people rather than in usurped acts of the Govern-
ment, yet there may be occasions on which the evil
may spring from the latter sources; and on such, a
bill of rights will be a good ground for an appeal to
the sense of the community. . . .

. It is a melancholy reflection that liberty
should be equally exposed to danger whether the
Government have too much or too little power; and
that the line which divides these extremes should
be so inaccurately defined by experience. . . .

. . Where the power is in the few it is natural for
them to sacrifice the many to their own partialities
and corruptions. Where the power, as with us, is in
the many not in the few, the danger can not be very
great that the few will be thus favored. It is much
more to be dreaded that the few will be unneces-
sarily sacrificed to the many. . ..

Concluding Activities
Respond to the following items about three primary

‘sources in this lesson: The Federalist 10, The Federalist

51, and the letter from Madison to Jefferson. Support or
justify your answers with ideas and evidence from
these three primary sources. Be specific in pointing
to the particular places in one or more of these three
documents to provide evidence in support of your
responses to the items.

1. What is the greatest threat to individual rights
and literty in a republican government? Why?

2. According to Madison, how can each of the
following constitutional provisions protect the rights
of individuals in the minority from tyranny of the
majority: (a) a bill of rights (b) a republican govern-
ment in a large territory?

3. According to Madison, what is a faction?

4. Why is a pure or direct democracy an inade-
quate means of controlling the negative effects of
factions?

5. Which of the following statements agree with
ideas presented in The Federalist 10, The Federalist 51,
and Madison’s letter to Jefferson (October 17, 1788)?
Support and-explain your choices by- refemng to
specific parts of the three primary sources in this
lesson. Make a checkmark in the spaces next to the
correct statements.

a. The best protection against tyranny is
direct and active participation in government by the
vast majority of the people.

b. A free government is based on popular
sovereignty.

¢. Ina free government, the rights and lib-
erties of groups should have priority over the rights
and liberties of individuals.

d. The best protection against tyranny of
the majority is the good will of the rulers toward the
rights and liberties of minority groups.

e. Social diversity in a large republic con-
tributes importantly to protection of personal rights
and liberties.

f. In a free government, there is unlimited
rule by the majority.

g- In a free government, minorities have
unlimited freedoms and rights.




Lessons/Set I 53

Lesson 4: Teaching Plan

Brutus, The Antl-Federallst; on Free Gpvernment

Objectives

Students are expected to

1) identify and comprehend an Anti-Federalist
position on free government, a republic;

2) examine, explain, and evaluate ideas and in-
formation about a free and republican form of
government in essays of Brutus, an Anti-Fed-
eralist writer;

3) compareand contrast the ideas of Brutus with
the ideas of Mac. son (in Lesson 3) on free
government;

4) select and defend a position, pro or con, on
the ideas of Brutus and Madison about free
government and the republican form of gov-
ernment in the United States.

Estimation of Time Needed to Complete This Lesson: No
More Than Three Classroom Periods.

Opening the Lesson

Ask students to read the introduction to this les-
son. Identify Brutus’ Anti-Federalist writings as an
alternative to the Federalist position of James Mad-
ison in Lesson 3. Examine each of the characteristics
in Brutus’ conception of free government, which are
listed in the introduction.

Invite students to raise questions or to make com-
ments about the meaning and worth of the charac-
tenstics in Brutus’ conception of free government.
Then ask students to read the excerpts from Essay I
and Essay IV by Brutus, which reveal his position
on free government, as it was oresented to Ameri-
cans during the ratification debate of 1787-1788. Re-
quire students to respond to the questions that
follow each document in preparation for a classroom
discussion.

Developing the Lesson

Conduct a discussion on Essay I and Essay IV by
Brutus. Require students to support and justify theix
answers with evidence drawn from specific parts of
the primary sources in this lesson. Answers to items
1-4, at the end of Essay I, will vary, but must be
justified with evidence from the appropriate primary
source. Answers to the activity at the end of Essay
1V are as follows: 1. B-M, 2. B, 3. B, 4. M, 5. X, 6.
B. Require students to justify answers with refer-

ences to specific parts of the relevant primary
sources.

Concluding the Lesson

Ask students to read the final section of the lesson:
A Federalist/Anti-Federalist Forum on Free Government.
Focus attention on the core question about the es-
sential characteristics of free government in the al-
ternative positions of Brutus and Madison.

Divide the class into two groups (A-B). Assign
Question 1 (Brutus’ position) to Group A and Ques-
tion 2 (Madison’s position) to Group B. Students
might be allowed to select themselves into either
Group A or Group B on the basis of their preferences
for the ideas of Brutus or Madison. Group A should
refer to ideas of Brutus in Lesson 4 and Group B
should use Madison’s ideas in Lesson 3. Group A
will advocate the position of Brutus and Group B
will advocate the position of Madison.

Each group should selzct a chairperson who will
manage the group’s preparation of its assigned task.
The chair is also responsible for organizing the
group’s presentation to a forum, or full-class meet-
ing. Groups A and B will prepare to make formal
15-minute presentations to the forum. Fuil-class dis-
cussion will follow the presentations.

The chair determines which members of the group
will take part in the presentation of the group’s po-
sition and selects the order in which group members
speak. Ideally, all members of the group will partic-
ipate in the preparation and discussion of the
group’s assigned task during the day preceding the
forum. However, only four or five group members
will take part in the formal presentation of the
group’s position. Suppose Group A selects five
members to present the group’s position in the fo-
rum. Each person might report about ore major
strong point in Brutus’ position.

The forum, full-class meeting, can be conducted
within one typical classroom period. The teacher
calls the forum to order. Next the teacher/moderator
asks the chairperson of Group A to introduce he
group members, who in turn make the group’s p. es-
entation on strengths of Brutus’ nosition on free gov-
ernment. Then the teacher/muderator asks the
chairperson for Group B to introduce the group
members, who in turn make the group’s presenta-
tion on strengths of Madison’s position on free gov-

E KC
o 60




R

|
54 James Madison and The Federalist Papers l

ernment. Group presentations are limited to 15 .
: minutes. ’ -
_ Following the formal group presentations, the
. teacher moderates a fill-class discussion about the

alternative positions of Brutus and Madison on the
essential characteristics of a free government. Par-
ticipants in this full-class discussion raise questions
and criticisms of the two positions of Brutus and
Madison. Questions and comments might be di-
rected to persons who participated in the formal
presentations.- However, this part of the forum also
provides an opportunity: for other members of
Group A and Group B to vcice their views in support
of or opposition to either of the two positions. The
teacher/moderator prevents anyone from dominat-
ing the discussion and encourages broad participa-
tion in the forum.

Conclude the forum by asking students to record
their preferences for either the position of Brutus or
the position of Madison. Tally and report results to
the class.
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Lesson 4
Brutus, the Anti-Federalist, on Free Government

Introduction to Ideas of Brutus

Brutus (pseudonym), a New York Anti-Federalist
(probably Robert Yates), warned the American peo-
ple ““that a consolidation of this extensive continent
under one government [under the Constitution of
1787] . . . cannot succeed, without a sacrifice of your
liberties.” Brutus wrote Anti-Federalist arguments
against ratification of the Constitution of 1787 in six-
teen essays, which were printed in the New York
Journal from October 18, 1787 to April 10, 1788—the
same months when The Federalist Papers were also
published in New York newspapers.

Brutus’ essays countered arguments in The Fed-
eralist, and from then until now have been judged
among the best expressions of the Anti-Federalist
position. Brutus argued forcefully that the Consti-
tution of 1787 placed too much emphasis on power
in government to achieve order and stability in the
societ: . and that it placed too little emphasis on lib-
erty. Thus, according to Brutus, this Constitution of
1787 did NOT provide for free government.

Brutus contended that, in contrast to the Consti-
tution of 1787, a free government has these char-
acteristics:

® The government s directly accountable to the peo-
ple who established it and live under its authority.

® The people choose their representatives, who are
-directly responsible to them.

® The people express their will in government
through elected representatives, who mirror traits
and ideas of their constituents; groups and inter-
ests in the society are reflected clearly in the gov-
ernment.

® Popular majority rule prevails, because people
have ample opportunity and motivation to partic-
ipate in government as voters and candidates ia
public elections and as petitioners of representa-
tives.

® The government is directly accountable to the peo-
ple through frequent elections of officials with
short terms of office.

© The larger the territory under the government’s
authority, the harder it is to have the quantity and
quality of representation that reflects the will of
the people; so a small republic is better th.n a
large one, and the number of representatives al-
ways is large enough to reflect the will of the peo-
ple.

'According to Brutus, the majority will o the peo-
ple must prevail in a free government. He viewed
majority rule as the critical characteristic in govern-
ment that would guarantee the liberty of all the peo-
ple, including individuals in the minority. If the
majority ruled through repiesentatives in govern-
ment, who were directly accountable to the people
who elected them, then justice and liberty would
inevitably be achieved. Brutus and other Anti-Fed-
eralists did not view majority faction as the yreatest
threat in republican government to liberty of the
people: By contrast, they held that strict limits on
the majority would lead to loss of popular sover-
eignty and personal liberty. Brutus seemed to agree
with the Anti-Federalist governor of New York,
George Clinton, who insisted that in-a free govern-
ment “the will of the people . . . is law.”

Essays I and IV by Brutus

Brutus expressed his position on free government
in Essays I and IV. Read the excerpts below from
these two essays and answer the questions about
this Anti-Federalist position that follow the essays.

Essay I (Brutus)

October 18, 1787
To the Citizens of the State of New York.

... Inafreerepublic. .. all laws are derived from
the consent of the people, yet the people do not
declare their consent by themselves in person, but
by representatives, chosen by them, who are sup-
posed to know the minds of their constituents, and
to be possessed of integrity to declare this mind.

In every free government, the people must give
their assent to the laws by which they are governed.
This is the true criterion between a free government
and an arbitrary one. The former are ruled by the
will of the whole [the people], expres-ed in any man-
ner they may agree upon; the latter by the will of
one, or a few. If the people are to give their assent
to the laws, by persons chosen and appointed by
them, the manner of the choice and the number
chosen must be such, as to possess, be disposed,
and consequently qualified to declare the sentiments
of the people; for if they do not know, or are not
disposed to speak the sentiments of the people, the
people do not govern, but the sovereignty is in a
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few. Now, in a large extended country, it is impos-
sible to have a representation, possessing the sen-
timents, and of integrity, to declare the minds of the
people, without having it so numerous and un-

_ _wieldy as to be subject in great measure to the in-

convenience of a democratic government [one that
expresses the will of the majority]. . . .
. . [A] free republic cannot long subsist over a
country of the great extent of these states. . . .
Brutus

Respond to the items below about Brutus’ Essay 1. Sup-
port and justify your responses with evidence from
this essay.

1. What is Brutus’ definition of a free govern-
ment?

2. According to Brutus, what is the relationship
of the people to their representatives in a free gov-
ernment?

3. Why does Brutus believe that free government
is not possible in a large republic?

4. Compare Brutus’ definition of free government
with Madison’s definition of free government. (See
Lesson 3 for Madison’s position.)

Essay IV (Brutus)

November 29, 1787
To the Citizens of the State of New York.

There can be no free government where the people
are not possessed of the power of making the laws
by which they are governed, either in their own
persons, or by others [representatives] substituted
in their stead.

Experience has taught mankind that legislation by
representatives is the . . . only practicable mode in
which the people of any country can exercise this
right, either prudently or beneficially. But then . . .
this representation [must be] so constituted as to be
capable of understanding the true interests of the
society for which it acts, and so disposed as to pur-
sue the good and happiness of the people as its
ultimate end. The object of every free government
is the public good, and all lesser interests yield to
it. ...
... [Iin ... a good constitution . . . the power is
committed to [representatives with] the same feel-
ings . . . and . . . the same objects as the people
[have] . . . who transfer to them their authority.
There is no possible way to effect this but by an
equal, full and fair representation. . . . For without
this it cannot be a free government; let the admin-
istration of it be good or ill, it still will be a govern-

ment, not according to the will of the people, bu:
according to the will of a few. . . .

A farther objection against the feebleness of the
representation [in the Constitution of 1787] is that

_it will not possess.the confidence of the people. The

execution of the laws in a free government must rest
on this confidence, and this must be founded on the
good opinion they entertain of the framers of the
laws. Every government must be supported, either
by the people having such an attachment to it . . .
or by a force at the command of the government to
compel obedience. The latter mode destroys every
idea of a free government; for the same force that
may be employed to compel obedience to good laws,
might, and probably would be used to wrest from
the people their constitutional liberties. . . .

If then this government [Constitution of 1787]
should not derive support from the good will of the
people, it must be executed by force, or not executed
at all; either case would lead to tne total destruction
of liberty. . . .

Brutus

Respond to the following iteins about Essays I and IV
above and about The Federalist 10 and 51 in Lesson 3.
Read each of the following statements (1-6) and de-
cide w! .her or not each one is a correct description
or interpretation of Brutus’ or Madison’s ideas about
free government. Write “B” in the spaces next to
the statements that agree with Brutus; write “M”
next to statements that agree with 1 ‘adison; write
"BM” next to statements that agree with both Brutus
and M.dison; write “X” next to statemenis that
agree with neither Brutus nor Madison. Support
your answers with references to specific parts of Es-
says I and IV or The Federalist 10 and 51.

- 1. In a free government, the people exer-
cise influence through their elected representatives
in government.

2. Elected representatives of the people re-
flect directly the traits and interests of their constit-
uents.

3. Itis unlikely that a free government can
be maintained in a large territory.

4. The greatest threat to free government
is unlimited majority rule.

5. The most important characteristic of a
free government is unlimited rights of individuals.
6. The will of the majority is both necessary
and sufficient to protection of the rights and liberty
of individugs, in the minority.
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A Federalist/Anti-Federalist Forum

The different positions of Brutus and Madison
about free government can be the focal points for «

forum—an.open-disvussion-about-ideas-and-issnes.

THE CORE QUESTION FOR THIS FORUM: Wiat
are the essential characteristics of a free government?

1. What is Brutus’ position on tkis ¢ore question?
2. What is Madison’s position on this core ques-
tion?

In responding to these questions, identify the ma-
jor strengths or weaknesses of each position and
organize your answers around these key idees.
These key ideas of each person are the ones you
have judged to be the most imiportant strengt.\s or
weaknesses in his position on free government.

Decide which person, Brutus, the Anti-Federalist,
or Madison, the Federalist, had the stronger position
on free government. Select and defend the stronger
position in a classroom forum on the concept of free
government in the ratification debate of 1787-1788.

—a
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Lesson Set III
Federalism and Republicanism

Federalists and Anti-Federalists both wanted fed-
eralism—a system of government in which powers
are divided between a government of the United
States and the several State governments. And they
both insisted upon republicanism—government
based on the will of the people and accountable-to
the people. But, they disagreed in their definitions
of federalism and republicanism.

The Anti-Federalists had the traditional view: «
federalunionis made by sovereign states who create
a general government for certain limited purposes,
such .as conduct of foreign affairs and protection
againstexternal threats.'But the general government
is directly accountzble to the states that created it,
not to the people. The sovereign states of the federal
union, the basic units of republican government, are
directly accountable to the people. They believed it
was impossible to have a true republic in a territory
as large as the United States. Only in the smaller
areas of the states could the people be properly rep-
resented and involved in their government.

By contrast, the Federalists held bold new con-
cepts. In their scheme, the people are creators of
both their national and state governments and both
levels of government are directly accountable to
them. And not only is it possible to have a national

republic in a large territory, such as the domain of
the United States, it is desirable. Madison believed
the liberty and rights of individuals would be more
secure in a large republic with a diversity of groups
and interests. In such an “extended republic” it
would be harder for a single-minded majority to
form and oppress unpopular minorities (see The Fed-
eralist 10 and 51). The federal (national) government
would have several significant and far-reaching
powers granted only to it; and within its constitu-
tionally sanctioned domain, the federal government
would be supreme. The state governments would
have many important duties and powers, but they
would not be sovereign, as they were under the
Atrticles of Confederation.

Tnis Lesson Set examines the conflicting concep-
tions of federalism and republicanism of the Fed-
eralists and Anti-Federalists. And it treats their
disagreements about the merits of the Constitution
of 1787 as a frame of government that would provide
a desirable federal republic.

This Lesson Set includes two Teaching Plans and
related Lessons for students: (a) No. 5: Madison on
Federalism and Republicanism and (b) No. 6: Anti-
Federalists on Federalism and Republicanism.
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Lesson 5: Teaching Plan
Madison on Federalism and Republicanism

Objectives

Students are expected to

1) idertify and comprehend ideas on federalism
and republicanism in The Federalist 14 and 39;

2) examine and explain ideas on federalism and
republicanism in The Federalist 14 and 39;

3) find examples of federalism and republican-
ism in the Constitution of 1787 and explain
how they fit ideas of Madison in The Federalist
14 and 39;

4) evaluate Madison’s position on a compound
federal republic in The Federalist 14 and 39.

Estimation of Time Needed to Complete This Lesson: No
More Than Two Classroom Periods.

Opening the Lesson

Ask students: what is a federal republic? Is the
United States of America a federal republic? Can you
name four or five countries in the world that are
federal republics? Why are these countries not ted-
eral republics: France, United Kingdom: of Great Brit-
ain, Japan? Why are these countries federal
republics: Canada, West Germany, India? Discuss
these questions briefly and then have students read
the two introductory sections in this lesson.

Carefully examine and discuss with students the
diagram and table in the introductory sections. The
diagram shows differences between confederalism,
federalism, and unitary form of government; the ta-
ble shows the division of powers between two levels
of government in the American federal system.

Developing the Lesson

Have students read the excerpt from The Federalist
14. Require them to answer the questions at the end
of the document. Conduct a classroom discussion
on questions 1-4 that follow the document. Insist
that students explain and support their answers
with reasons drav/n from the document. Emphasize
Madison’s definitions of republicanism and its re-
lationship to his definition of federalism. Highlight
the novel.y of Madison’s conception of federalism
and republicanism and the controversy it created.

Concluding the Lesson

Have students read the excerpt from The Federalist
39. Require students to answer the questions at the
end of the document. Conduct a classroom discus-
sion of questions 1-7 that follow the document, and
make certain that students suppor* answers with
references to specific parts of the document under
discussion.

Divide students into four groups and dis.._ >ute
the four sets of statements on the next page to each
group. They are to decide whether or not each of
the statements agrees with Madison’s ideas in The
Federalist 14 and 39. And they must ‘ndicate the
source of the evidence for each answer: document
No. 14, document No. 39, or both numbers 14 and
39. Name a chairperson for each group—I, II, III,
IV—to manage the group’s deliberations and deci-
sions about its set of statements. At the conclusion
of the group meetings, ask each chairperson to come
to the front of the room to represent his or her group.
Ask each chairperson in turn to report the group’s
answers.

As the chairperson for Group I reports his or her
group’s answers, other class members should listen
attentively and critically. If anyone hears an incor-
rect answer, the person should attempt to voice a
correction. Corrections, of course, must be based on
evidence in the documents, The Federalist 14 znd 39.
The teacher acts as a judge to deter.mine correct an-
swers. Repeat this procedure with the chairperson
for Groups II, Ifl, and IV. Tt might be fun to keep
score. Award one point to a group for each correct
answer. Subtract one point for each error. Award
one point to a group that cosrects another group’s
error. At the end of the activity, tally and report the
final score.

Statements for Group I

I-1. The Constitution of 1787 establishes an alliance
of sovereign states.

I-2.  Under the Constitution of 1787, the states give
up all powers of indzpendent action.

I-3. The Constitution of 1787 creates a system in
which the state governments retain power to
aceept or reject laws of the government of the
United States.

[-4. The 1787 Constitution proposes a union of
states in which the national government is di-
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rectly and wholly responsible to the several
state .governments.
I-5.  Republicanism is the same as pure democracy.

Statements for Group II

In a federal republic, state governments
within the nation have certain powers that
they exercise independently of the national
government.

In a federal republic, the federal government
has the power to act directly on the several
state governments, but not on the people of
these states.

The process used for ratification of the 1787
Constitution is an example of federalism.
Procedures for amendments to the 1787 Con-
stitution include both federal and national
characteristics.

The sources of power and membership of both
parts of the Congress are examples of the
mixed characteristics of the Constitution of
1787, shich includes both federal and national
features.

Statements for. Group III

A government based solely on majority vote
oi all the people is wholly national in its char-
acter.

A pure democracy is necessarily limited to a
small territory with a small population.

A government that is totally responsive to the
several states within the nation is wholly fed-
eral.

A republican form of government is always
a federal form of government.

Madison desired a consolidated government.

61

Statements for Group IV

Iv-1.

Iv-2.

Iv-3.

V4.

IV-5.

The federal system in the Constitution of
1787 would provide greater security and lib-
erty for the states and people of the United
States.

A republican form of government can operate
in a large territory with a large population.
Tie thirteen American state governments in
1787 conformed to Madison’s definition of a
republic.

The Constitution of 1787 proposed a govern-
ment with both federal and national charac-
teristics.

Retention of significant powers by the states
in the Constitution of 1787 is an example of
the federal character of this document.
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Lesson 5
Madison on Federalism Republicanism

Introduction to Xey Ideas

A republic s a type of government that functions
through elected representatives of the people. In a
republican government, the people are sovereign be-
cause their representatives serve at their pleasure
for the common good. In contrast to 1 republic, a
pure or direct democracy is a form of government
in which the people govern directly instead of
through representatives elected by them. In today’s
world, people tend to use interchangeably the words
republic and representative democracy.

In the world of the 1780s, the republican form of
government was rave; monarchies and aristocracies
prevailed. These nenrepublican forms of govern-
ment function without representation of or partici-
pation by the common people In an absolute
monarchy, one person (king or queen) rules; and in
an aristocracy, a small elite group of aristocrats or
nobles exercise power in government. Power usually
is based on heredity in a monarchy or aristocracy.

Americans in the 1780s were committed to repub-
licanism, beliefs and practices that support a repub-
lic instead of a monarchy, aristocracy, or other non-
republican forms of government. They tended to
agree that the rights and liberty of individuals could
only be secured through a republican form of gov-
ernment. Americans in the 1780s also tended to
agree on the need for a federal form of government,
one that divided powers between a central or na-
tional government and several state governmen*s
within the nation. Furthermore, most Americans of
the 17805 seemed adamantly opposed to a consoli-
dated or unitary government, one in which all
power is exercised by a central or nationai govern-
ment.

If alarge majority of Americansin the 1780s agreed
or their need for a government that was both re-
publican and federal, they certainly were divided
about tha kind of federal republic tirey should have.
The Anti-Federalists favored a confederal system,
like the government under the Articles of Confed-
eration, in whi:h sovereign states would have the
most significant powers (see Lesson 6 for discussion
of the Anti-Federalist position). Jaes Madison in
The Federalist had a different scheme for dividing
powers between a central or national (federal) gov-
ernment and several state governments, one that
enhanced the powers of a national government
within a Federal Union of states. (See the Diagram,
Different Forms of Government, on the next page.) This
Diagram highlights differences in the federal system
favored by Madison and the confederation form fa-
vored by the Anu-Federalists.
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Different Forms of Government
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Madison’s Model for a Federal Republic

In Madison’s model, the national (federal) gov-
ernment has certain powers that are granted only to
it in the Constitution. The state governments also
have powers that the national government is not
supposed to exercise. See the table on the next page
for examples of how the Constitution—in line with
Madison’s model for the federal form of govern-
ment—divides powers between the national and
state governments. The table also shows that some
powers are shared by-both the national and state
governments. Notice ifi the table that some powers
are denied strictly to the federal government, some
are denied to the state governments, and some are
denied to both levels of government.

In the Madisonian federal system, the powers of
the national government are limited by the Consti-
tution. However, within its field or range of powers,
the national (federal) government is supreme. The
states can neither ignore nor contradict the Consti-
tution and federal laws made under it. Thus, within
certain limits set in -the Constitution, the national
government has supreme power over the states and
the people within the federal system. In this federal
system, two levels of government (national and
state) exercise power separately and directly on the
people at the same time. The people of each state
must obey laws of their state government and their
national government.

In the Madisonian model, the republican govern-
ment of the United States would exercise power di-
rectly on all the states and people of a very large
national domain, extending in 1787 from the Atlantic
Coast in the east to the Mississippi River in the west
and from the Canadian border in the north to the
Florida border in the south. This scheme for a federal
republic was bold and innovative, nothing less than
the daring invention of a political system.

Before Madison, political thinkers ..ere unani-
mous in believing that a republic could exist only in
a rather small territory, where the people could be
in direct contact with representatives who would
readily know and respond to their interests and
needs. And before Madison, a federal republic was
conceived only as a loose union of sovereign smalil
republics (this was the idea that Anti-Federalists de-
fended against Madison’s model of a federal repub-

lic).

Madison gave new meaning to the term, federal
republic, a definition that has persisted until today.
In The Federalist, Madison argued that it was both
possible and desirable to have federalism and re-
publicanism in a large territory, such as the United
States. (See The Federalist 10 and 14.) And he argued
that his “new federalism” occupied the middle
ground between the exireme confederalism of his
Anti-Federalist foes and the extreme nationalism of
a unitary or consolidated form of government. {See
The Federalist 39.)
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POWERS
GRANTED

POWERS
DENIED

To conduct foreign
relations

To regulate commerce
with foreign nations
& among states

To provide an army and
a navy

To declare war

To establish courts
inferior to the
Supreme Court

To establish post offices

To make laws necessary
and proper to carry
out the foregoing
powers

governments

To regulate commerce
within a state

To conduct elections

To ratify amendments to
the federal Constitution

To take measures for
public health, safety,
& morals

To exert powers the
Constitution does not
delegate to the
national government
or prohibit the states
from using

TABLE 1
Examples of How the Constitution Divides Powers
TC NATIONAL TO STATE TO BOTH LEVELS
GOVERNMENT GOVERNMENTS OF GOVERNMENT
To coin money To establish local To tax

To borrow money

To establish courts

To make and enforce
laws

To charter banks ~ad
corporations

To spend money for the
general welfare

To take private property
for public purposes,
with just
compensation

To tax articles exported
from one state to
another

To violate the Bill of
Rights

To change state
boundaries

To tax imports or
exports

To coin money

To enter into treaties

To impair obligations of
contracts

To abridge the privileges
or immunities of
citizens

To grant titles of
nobility
To permit slavery

To deny citizens the
right to vote because
of race, color, or
previous servitude

To deny citizens the
right to vote because
of sex
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Republicanism and Federalism
in The Federalist 14

In Tke Federalist 1~ James Madison discussed his
ideas on federalism and republicanism. And he de-
fended these ideas against Anti-Federalist critics,
who argued that it was not possible to have a federal
republic in a large nation such as the United States
of America. Examine the following excerpt from No.
14 of The Federalist and respond to the items that
follow this documer!,

The Federalist No. 14 (Madison)

November 30, 1787
To the People of the State of New York:

WE HAVE seen the necessity of the Union as our
bulwark against foreign danger, as the conservator
of peace among ourselves, as the guardian of our
commerce and other common interests, as the only
substitute for those military establishments which
have subverted the liberties of the old world, and
as the proper antidote for the diseases of faction
[majoritarian tyranny and social instability], which
have proved fatal to other popular governments,
and of which alarming symptoms have been be-
trayed by our own. All that remains within this
branch of our inquiries is to take notice of an objec-
tion that may be drawn from the great extent of
country which the Union embraces. A few obser-
vations on this subject will be the more proper as it
is perceived that the adversaries of the new Consti-
tution are availing themselves of a prevailing prej-
uaice with regurd tc the practicable sphere [size of
the territory] of republican administration, in order
to supply by imaginary difficulties the want of those
solid objections which they endeavor in vain to find.

The error which limits republican government to
a rarrow district {small territory] has been unfolded
and refuted in [The Federalist 10). . . . [I}t seems to
owe its rise and prevalance chiefly to the confound-
ing of a ~epublic [government by elected represen-
tatives of the people] with a democracy [a pure
democracy, governed directly by majority rule of the
people], and applying to the former [republic] rea-
sonings drawn from the nature of the latter [pure or
direct democracy]. The true distinction between
these forms was also adverted to on a former oc-
casion {The Federalist 10]. It is that in & {pure] de-
mocracy the people meet and exercise the
govemnmeni in person; in a republic they assemble
and administer it by their representative, and
agents. A [pure or direct] democracy, consequently,

must be confined to a small spot [with few people].
A republic may be extended overa large region. . . .

As the natural limit of a [pure] democracy is that
distance from the central point which will just permit
the most rzemote citizens to assemble as often as their
public functions demand, and will include no
greater number than can join in those functions, so
the natural limit of a republic is that distance from
the center which will barely allow the representa-
tives of the people to meet as often as may be nec-
essary for-the administration of public affairs. Can
it be said that the limits of the United States exceed
this distance? [Madison argues that the territory of
the United States is not too large to permit effective
republican government]. . . .

Fuvorable as this view of the subject may be, some
observations remain which will place it [a federal
republic in a large territory] in a light still more sat-
isfactory.

In the first place it is to be remembered that the
general government is not to be charged with the
whole power of making and administering laws. Its
jurisdiction is limited to certain enumerated objects,
whi~h concern all the members of the republic, but
which are not to be attained by the separate provi-
sions of any. The subordinate governments [of the
states], which can extend their care to all those other
objects which can be separately provided for, will
retain their due authority and activity [as the general
or national government will not overwhelm and de-
stroy the authority and powers of the state govern-
ments]. . . .

A second observation to be made is that the im-
mediate object of the federal Censtitution is to secure
the union of the thirteen. . . States, which we know
to be practicable; and to add to them such other
States as may arise in {territories on and beyond the
western frontier of the United States], which we can-
no. doubt to be equally practicable. . . .

Let it be remarked, in the third place, that the
[communication] throughout the Union will be fa-
cilitated by new improvements. Roads will every-
where be shortened and kept in better order;
accomodations for-travelers will be multiplied and
meliorated; an interior navigation on our eastern
side will be opened throughout, or nearly through-
out, the whole extent of the thirteen States. The
communication between the Western and stlantic
districts, and between different parts of each, will
be rendered more and more ea:y by those numerous,
canals with which the beneficenice of nature has in-
tersected our country. . . .

A fourth and still more important consideration is
that as almost every State will on one side or other
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be a frontier, and will thus find, in regard to its
‘safety, an inducement to make some sacrifices for
the sake of the general protection; so the States
which lie at the greatest dist.nce form the heart of
the Union, and which, of course, may partake least
of the ordinary circulation of its benefits, will be at
the same time immediately contiguous to foreign
nations, and will consequently stand on particular
occasions, in greatest need of its strength and re-
sources [to provide protection against the threat of
foreign powersl. . . .

I submit to-you; my fellow-citizens, these consid-
erations, in full confidence that the good sense
which has so often marked your decisions will allow
them their due weight and effect; and that you will
never fbe inflenced by those who argue against a
firm and close Federal Union of the states and people
of America]. Harken not to the unnatural voice
which tells you that the people of America, knit to-
gether as they are:>y so many cords of affection, can
no longer live together as members of the same fam-
ily; can no longer continue the mutual guardians of
their mutual happiness; can no longer be fellow-
citizens of one great, respectable, and flourishing
[republican] empire. Harken not to the veice which
petulantly tells you that the form of government
recommended for your-adoption is a novelty in the
political world; that it has never yet had a place in
the theories of the wildest projectors; that it rashly
attempts what it is impossible to @ccomplish. No,
my countrymen, shut your ears against this unhal-
lowed language. Shut your hearts against the poison
whiich it conveys; the kindred biaod which flows in
the veins of American citizens, the mingled blood
which they have shed in defense of their sacred
rights, consecrate their Union and excite horr~: at
the idea of their becoming aliens, rivals, enemuss.
And if novelties are to be shunned, believe me, the
most alarming of ali novelties, the most wild of all
projects, the most rash of all attempts, is that of
rending us in pieces [weakening or destroying the
Union of the American states] in order to preserve
our liberties and promote our happiness. But why
is the experiment of an extended republic to be re-
jected merely because it may comprise whatis new?
Is it not the glory of the people of America that,
whilst they have paid a decent regard to the opinions
of former times and other nations, they have not
suffered a blind veneration for antiquity, for custom,
or for names, to overrule the suggestions of their
own good sense, the knowledge of their own situ-
ation, and the lessons of their own experience? To
this manly spirit posterity will be indebted for the
po ession, and the world for the example, of the
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numerous innovations [such as the idea of an federal
republic in a large territory] displayed on the Amer-
ican theater in favor of private rights and public hap-
piness. . . .

Publius

Respond to the following items about T!-¢ Federalist 14.
Explain and justify responses with evidence and ex-
amples in specific parts of the preceding document.

1. Madison emphasizes his distinction of a pure
democracy from are, .blic. (a) What is the difference
between these two forms of government? (b) Why
does Madison stress this difference? (How does this
help him make his argument for a large federal re-
public?)

2. Why does Madison prefer a large federal re-
public to a loose confederation of small republics?
(According to Madison, how does his model of a
federal republic provide greater safety, security, and
liberty for individuals and their commu..ities?)

3. Madison makes the following four points in
favor of his model of a federal republic:

a. The state governments would retain sig-
nificant authority and power within the
Federal Union.
b. Foundations for addition of rew states to
the Federal Union would be established.
¢. Better connections and communications
between all parts of the country would be
achieved.
d. Protection of all parts of the vountry against
foreign powers would be increased.
Explain each point and provide examples of each
one.

4. How does Madisor: respond to critics who fault
his model foz being new or innovative? Do you agree
with him?
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Republicanism and Federalism
in The Federalist 39

In this essay, James Madison explained how the
Constitution of 1787 would establish a government
that is both republican and federal. He defended his
model of a federal republic against A ati-Federalist
critics. They claimed that Madison wanted a national
or consolidated government, not a true federal sys-
tem. Madison argued that his model was a blend of
national and federal elements, and in so doing, he
set forth a new conception of federalisin .Examine
the following excerpt from The Federalist 39 and re-
spond to the items that follow this document.

The Federalist No. 39 (Madisor)

January 16, 1788
To the People of the State of New York:

- . - The first question that offers itself is whether
the general form and aspect of the government be
strictly republican. It is evident that no other form
would be reconcilable with the genius of the peuple
of America; with the fundamental principles of the
Revolution; or with that honoraole determination
which animates every vo.ary [supporter] of freedom
to rest all our political experiments on the capacity
of mankind fcr self-government. If the plan of the
convention, therefore, be found to depart from the
republican character, its advocates must abandon it
as no longer defensible.

What, then, are the distinctive characters of the
republican form? . . . N

If we resort for a criterion . . . we may define a
republic tobe . . . a government which derives all
its powers directly or indirectly from the great body
of the people, and is administered by persons hold-
ing their offices during pleasure for a limited period,
or during good behavior. It is essential to such a gov-
ernment that it be derived fron the great body of
the society, not from an inconsidera.le proportion
or a favored class of it. . . . It is sufficient for such
2 government that the persons administering it be
appointed, either directly or indirectly, by the peo-
ple; and ti.at they hold their appointments by either
of the tenures just specified. . . .

On comparing the Constitution planned by the
convention with the standard here fixed, we per-
ceived at once that it is, in the most rigid sense,
confrrmable to it [and therefore is a republican furm
of government]. . . .

“But it was not sufficient,” say the adversaries
[focs; of the proposed Constitution, “for the con-
vention to adhere tn the republican form. They

ougl t with equal care to have preserved the fzde.al
form, which regarc's the Union as a Confederacy of
sovereign states; instead of which they have fran.ed
a national government, which regards the Union as
a consolidation of the States.” And itis asked by what
authority this bold aid radical innovation was un-
dertaken? The handle which has been made of this
objection requires that it should be examined with
some precision. . . .

First.—In order to ascertain the real character of
the government, it may be considered in relation to
the foundation on which it is to be established; to
the sources from which its ordinary powers are to
be drawn; to the operation of those powers; to the
extent of them; and to the authority by which future
changes in the government are to be introduced.

On examining the first relation, it appears, on one
hand, that the Constitution is to be founded on the
assent and ratification of the people of America,
given by deputies elected 1or the special purpose;
but, on the other, that this assent and ratification is
to be given by the people, not as individuals com-
posing one entire nation, but as composing the dis-
tinct and independent States to which they
respectively belong. It is to be the assent and rati-
fication of the several States, derived from the su-
preme authority in each State—the authority of the
people themselves. The act, therefore, establishing
the Constitution will not be a national but a federal
act.

That it will be a federal and not a national act, as
these terms are unders.ood by the objectors—the act
of the people, as forming so many independent
States, not as forming one aggregate nation—is ob-
vious from this single consideration. tha* it is to re-
sult neither from the decision of a majority of the
people of the Union, nor from that of a majority of
the States. It must result from the unanimor.s assent
of the several States that are parties to it, dificiiag
no otherwise from ‘heir ordinary assent than in its
being expressed not by the legislative authonty, but
by that of the people themselves. Were the people
regarded in this transaction as rorming one nation,
the will of the majority of the whole people of the
United States would bind the minority, in the same
manner as the majority in each State must bind the
minority; and the will of the majority must be de-
termined either by a comparison of the individual
vetes, or by considering the will of the majority of
the Staw. as evidence of the wiit of a majority of the
people of the United States. Neither of these rules
has been adopted. Each State, in ratifying the Con-
stitution, is considered as a sovereign oody inde-
pendent of all others, and only to be bound by its
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own voluntary act. In this relation, then, the new
Constitution will, if established, be a federal and r.ot
a national constitution.

The ext relation is to the sources from which the
ordinary powers of government are to be derived.
The House of Representatives will derive its powers
from the people of America; and the people will be
represented in thé same proportion and on the same
principle as they are in the legislature of a particular
Stata. So far the government is national, not federal.
The Senate, on the other hand, will derive its nawers
srom the States as political and coequal societies; and
these will be represented on the principle of equality
in the Senate, as they now are in the existing Con-
gress [under the Articles of Confederation]. So far
the government is federal, not national. . . .

The difference betvseen a federal and national gov-
ernment, as it relates to the operation of the govern-
ment, is by the adversaries of the plan of the
convention supposed to consist in this, that in the
former, the powers operate on the political bodies
composing the Confederacy [the states] in their po-
litical capacities; in the latter, on the individual cit-
izens composing the nation in their individual
capacities. On trying the Constitution by this crite-
rion, it falls under the national not the federal char-
acter. . . . But the operation of the government on
the people [as individuals] . . . will, in the sense of
its opponents . . . designate it, in this relation, a
national government.

But if the government be national with regard to
the operation of its powers, it changes its aspect . . .
in refation to the extent of its powers. The idea of a
natioral government involves in it not only an au-
thority over the individual citizens, but an indefinite
supremacy over all persons and things, so far as they
are objects of lawful government. Among a people
consolidated into one nation, this supremacy is com-
pletely vested in the national legislature. . . . In this
relation, then, the proposed government cannot be
deemed a national one; since its jurisdiction [power}]
extends to certain enumerated objects only, and
leaves to the several States a residuary and inviolable
sovereignty [power] over all other objects. It is true
that in controversies relating to the boundary be-
tween the two jurisdictions, the tribunal [Supreme
Court} which is ultimately to decide is to be estab-
lished under the general government. But this does
not « hange the principle of the case. The decision is
to be impartially made, according to the rules of the
Constitution. . . . Some such tribunal is . . . es-
sential to prevent an appeal to the sword and a dis-
solution of the compact {Union of the States]. . . .

W

If we try the Constitution by . . . the authority by
which amendments [to the Constitution] are to be
made, we find it neither wholly national nor wholly
federal. Were it wholly national, the supreme and.
ultimate authority would reside in the majority of the
people of the Union. . . . Were it wholly federal
. . . the concurrence [agreement] of each State in
the Union would be essential to every alteration
[amendment] that would be binding on zll. The
mode provided by the.plan of the convention [Con-
stitution of 1787] is not founded on either of these
principles. In requiring more than a majority, and

. . in computing the proportion by States, not by
citizens, it departs from the national and advances
towards the fedeval character; in rendering the con-
currence of less than the whole number of states
sufficient, it loses again the federal and partakes of
the national character.

The proposed Constitution, therefore, even when
tested by the riles laid down by its antagonists
[Anti-Federalists] is, in strictness, neither a national
nor a federal Constitution, but a composition of
both. In its foundation it is federal, not national; in
the sources from which the ordinary powers of the
government are drawn, it is partly federal and partly
national; in the extent of them, again, it is federal,
not national; and finally in the authoritative mode
of intrcducing amendments, it is neither wholly fed-
eral nor wholly national.

Publius

Respond to the following items about Madison's ideas
on republicanism and federalism in The Federalist 39.
Support and explain responses with references to
specific parts of this document.

1. What is Madison’s definition of a republic?
(Identify the essential characteristics of a republic;
also see the excerpt in this lesson from The Federalist
14.)

2. What is Madison’s definition of a federal re-
public? (Identify the essential characteristics that a
republic must have in order to be considered fed-
eral.)
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3. Madison says that the Constitution would pro-
vide a government “neither wholly federal nor
wholly national.” Why does he say this? In respond-
ing to this question, examine and explain these
points by Madison in The Federalist 39:

a. The means for ratification ¢f the Consti-
tution is an example of federalism.

b. The source of legislative powers in the new
Constitution is partly national (House of
Representatives) and partly federal (Sen-
ate).

¢. The operation of the.new government
would be an example of nationalism; it
would act directly on individuals through-
out the nation.

d. The extent or scope of the new government
would exemplify federalism, because it is
not supreme over all things but only in
terms of the powers granted to it in the
Constitution; the states would retain sig-
nificant powers and would be supreme
within their constitutionally defined
sphere of operations.

e. The means fer amending the Constitution
is both federal and national, since it re-
quires speciul majority votes of both the
Congress and the states.

4. Which “character,” the federal or the national,
prevails in Madison’s model of a compound federal
republic? Is it one that is both federal and national
in 1ts composition? Explain.

5. Refer to Articles IV, V, and VI of the Consti-
tation. Find at least five examples that show how
government under the Constitution of 1787 con-
formed to Madisor’s definition of a compound fed-
eral republic in The Federalist.

6. Why did his critics in 1787 and his supporters,
from then until now, stress that Madison had given
a new meaning to the term federal republic?

7. What is your evaluation of Madison’s model of
a compound federal republic? (Does he convince you
in The . 2deralist 14 and 39 of the merits of his
scheme?)
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Lesson 6: Teaching Plan
Anti-Federalists on Federalism and Republicanism

Objectives

Students are expected to

1} idenitify and comprehend Anti-Federalist
ideas on confederation and republicanism;

2) examine and explain Anti-Federalist ideas on
confederation and republicanism in two doc-
uments: L:tter IV of Agri} 2 and Letter XVII
of The Federal Farmer;

3) compareand contrast Anti-Federalist ideas on
federalism and republicanism with ideas of
James Madison in The Federalist 10, 14, 39;

4) select and defend a position, pro or con, on
a constitutional amendment proposed by
Anti-. ederalists at the Massachusetts Ratify-
ing Convention.

Estimation of Time Needed to Complete This Lesson: No
More Than Three Classroom Periods.

Opening the Lesson

Read with students the quotation froma Maryland
Farmer on the first page of this lesson. He claims
that the definition of federalism m The Fea-ralist is
wrong. Then turn to the list of characteristics in the
Anti-Federalist definition of federalism (confeder-
alism). Go over each statement in this list and ask:
How does this definition differ from ideas in the
Constitution and The Federalist?

Discuss this question speculatively and briefly as
a warm-up for studying this lesson. Then ask stu-
dents to read in this lesson from the opening page
to the end of Letter IV by Agr.ppa. Require them to
respond to the items at the end of Letter IV.

Developing the Lesson

Discuss items 1-3 at the end of the document by
Agrippa. Require students to explain and support
answers with evidence from the document.

Assign Letter XVII by The Federal Farmer. Ask
students to respond to the items at the end of this
document. Conduct a discussion o1 items 1-3 at the

end of the documnent by The Federal Farmer. Em-
phasize application of Anti-Federalist criteria for a
federal system to analysis and evaluation of the Con-
stitution of 1737. Have students explain why, ac-
cording to che Anti-Federalists, the Constitution of
1787 was not an example of federalism. Once again,
insist upon use of evidence in relevant documents
to explain and support answers to questions in this
discussion.

Concluding the Lesson

Ask students to read the final section of this lesson,
which sets up a proposition for a classroom debate—
Resolved: “That it be explicitly declared that all Pow-
ers not expressly delegated by the aforesaid Con-
stitution are reserved to the several States to be by
them exercised.” This proposal was advanced by the
Anti-Federaiist minority at the Massachusetts Rati-
fying Convention.

Divide the class into two groups: one in favor of
the proposed amendment (Anti-Federalist position)
and the other group against 1t (Madison’s position).
Give each grov p time to discuss its position, to select
a three-person team to represent the group in a de-
bate, and to plan a strategy for the forthcoming de-
bate. Conduct a debate on the resolution. Use the
following guidelines to structure the debate.

Have the Pro side present its position first; the
Con group follows; each team has a maximum of
twelve minutes to present its position. The Pro side
may ask three questions of the Con side, then the
Con side may ask three questions of the Pro side;
establish a two minute time limit for asking and an-
swering each question.

Open the discussion to the full class. Students
may speak in favor of their side in the debate or
against the other side. Or they may ask questions
of members of the two teams at the front of the class.
The tire limit for each speaker is two minutes. Con-
clude the activity by asking students to record their
opinions, for or against, on the resosution in the
debate. Report the results to the class.
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Lesson 6
Anti-Federalists on Federalism and Republicanism

The Anti-Federalist View of Federalism

Anti-Federalists disputed the definition of feder-
alism offered by James Madison and his co-authors
in The Federalist. They claimed to be the true feder-
alists in the debate on ratification of the Constitu-
tion.

A Maryland Farmer, a prominent Anti-Federalist
writer, said (Baltimore, Maryland Gazette, 7 March
1788):

There are but two modes by which men are
connected in society, the one which operates
on individuals, this always has been, and
ought still to be called, national government; the
other which binds States and governments to-
gether . . . has heretofore been [called] a
league or confederacy. The term federalists is
therefore improperly appled to themselves,
by the friends and supporters of the proposed
constitution [of 1787]. . . . They [the self-pro-
claimed federalists] are national men, and their
opponents [the so-called Anti-Federalists]

. . arefederal, in the only true and strict sense
of the word.

The Anti-Federalists argued that the Constitution
of 1787 did not fully match the correct definition of
federalism (what we today call confederalism or a
confederation). According to the Anti-Federalists, a
true federation (confederation) has these character-
istics:

® The terms of union in the founding charter (con-
stitution) are established by the states.

© Only the states have authority to amend the char-
ter of union [the constitution].

@ Only the states [not the people] are represented
directly in the legislature of the .onfederation
(central government).

® Thegovernment of the confederation (central gov-
ernment) deals directly with the states, the basic
units of the system, and through them (the states)
with the people.

@ Thegovernment of the confederation (central gov-
ernment) does not act directly on and over the
individuals of the states; only the state govern-
ments do this with regard only to their own citi-
zens.

¢ The powers of th2 central government are limited
exactly to those few powers expressly stated and
delegated in the charter of uniorn: (constitution).

The Anti-Federalist definition of federalism ex-
actly fits the Articles of Confederation, but not the
Constitution of 1787. During the ratification debate,
the Anti-Fzderalists claimed that the Constitution,
though it had some federal characteristics, would
develop into a unitary (consolidated) national gov-
emnment. They predicted that the powers and rights
of state governments would be destroyed, and with
them the liberty of the people.

The Anti-Federalist View of
Republicanism

The key to liberty, according to Anti-Federalists,
is direct and substantial re presentation of the people
in their government. A true re~ blic provides a gov-
ernment that is close to (not remote from) the people
it represents. This key, however, would be lost un-
der the Constitution of 1787, claimed the Anti-Fed-
eralists. They argued that the central government
would have too much power at the expense of state
governments, which would lead to a “consolidation
of the states” into a national government. Republi-
can government would be lost, they charged, be-
cause the people could not be represented properly
in a distant national government.

If the United States became one large republic,
governed solely by a national government, then it
could not be a true republic. Why? Because a true
republic cannot exist in a large territory with a large
population, claimed the Anti-Federalists. This had
never happened in human histcry, they said.

Anti-Federalists al<o pointed to writings of great
political philosophers, such as the celebrated
Frenchmar:, Montesguieu, who wrote (The Spirit of
the Laws, 1748) that “it is natural for a republic to
have only a small ter:itory; ctherwise it cannot long
subsist. . . . [By contrast] a large empire supposes
a despotic authority in the person who governs.”
Americans who accepted the wisdom of Montes-
quieu beiieved that a national government of the
United States could not be a true republic because
the nation was too large.

The Anti-Federalists emphatically rejected "fed-
eralism in a large republic”—the position of James
Madison in The Federalist 10, 14, 39, and 51. Rather,
they argued for a confederation of small republics
(states) with a very limited central government and
stronger state governments (the small republics).
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According to Anti-Federalists a true republic has the
following characteristics:

® It exists only in a small territory with few people.

® [epresentatives in government miiror traits and
ideas of their constituents; social groups and their
interests are reflected in the legislature.

® Majority rule prevails; people have ample oppor-
tunity and motivation to participate in their gov-
ernament.

® The government isdirectly accountable to the peo-
ple through regular elections of officials with very
short terms of. office.

® Government 1s limited and tyranny prevented pri-
marily by majority rule expressed through pop-
ular participation in government.

® The government has little need for strong coercive
powers, because when people are part of their
government, they are likely, to be satisfied with it
and conform readily to its rules.

Letter IV of Agrippa, an Anti-Federalist

James Winthrop of Massachusetts tried to influ-
ence the people of his state to reject the Constitution
of 1787. Toward this end, he wrote sixteen letters,
with the pseudonym Agrippa, published in the Mas-
sachusetts Gazette in 1787-1788. An excerpt from
Agrippa’s Letter 1V is presented below. Read this
letter carefully and identify the author’s ideas about
federalism and republicanism.

Letter IV, Agrippa

December 3, 1787
To the People.

Having considered some of the principal advantages
of the happy form of government {Articles of Con-
federation] under which it is our peculiar good for-
tune tolive, we find by expenience that it is the best
calculated of any form hitherto invented to secure
tous the rights of our persons and of our property.

Wefind . . . that after the experience of near two
centuries our separate governments [thirteen state
governments] are in full vigour. . . . The new sys-
tem [Constitution of 1787] is, therefore, for such pur-
poses, useless and burdensome.

Let us now consider how far [the Constitution of
1787] is [likely to contribute to] the happiness of the
people and their freedom. It is the opinion of the
ablest writers on the subject, that no extensive em-
pire can be governed upon republican principles,
and that such a government will degenerate to a

despotism, unless it be made up of a cunfederacy of
smaller states, each having the full powers of inter-
nal regulation [such as the United States under the
Articles of Confederation]. This is precisely the prin-
ciple which has hitherto preserved our freedom. No
instance can be found of any free government of
considerable extent which has been supported upon
any other plan. Large and consolidated empires may
indeed dazzle the eyes of a distant spectator with
their splendour, but if 2xamined more nearly are
always found to be full of misery. The reasen is
obvious. In large states the same principles of leg-
islation will not apply to all the parts [because dif-
ferent people and places have varicus needs and
interests]. . . . We accordingly find that the very
great einpires have always been despotic. They have
indeed tried to remedy the inconveniences to which
the people were exposed by local regulations; but
these contrivances have never answered the end.
The laws nct being made by the people, who felt
the inconveniences, did not suit their circumstances.
It is under such tyranny that the Spanish provinces
languish, and such would be our misfortune and
degradation, if we should submit to have the con-
cerns of the whole empire managed by one legis-
lature. Te promote the happiness of the people it is
necessary that there should be local laws; and it is
necessary that those laws should be made by the
representatives of those who are immediately sub-
ject to the want of them. . . .

Itis impossible for one code of laws to suit Georgia
and Massachusetts. They must . . . legislate for
themselves. Yet there is, I believe, nct one point of
legislation that is not surrendered [by the thirteen
state governments] in the proposed plan [Consti-
tution of 1787]. Questions of every kind respecting
property are determinable in a continental [national]
court [of law}], and so are all kinds of criminal causes.
. . . Norights are reserved to the citizens. The laws
of Congress [the national legislature] are in all cases
to be the supreme law of the land, and paramount
to the constitutions of the individual states. The
Congress may institute what modes of trial they
please, and no plea drawn from the constitution ot
any state can avail. This new system is, therefore,
a consolidation of all the states into one large mass,
however diverse the parts may be of which it is to
be composed. The idea of [a unitary] republic, on
an average, one thousand miles in length, and eight
hundred in breadth, and containing six millions of
white inhabitants all reduced to the same standard
of morals, or habits, and of laws, is in itself an ab-
surdity, and contrary to the whole experience of
mankind. The attempt by Great Britain to introduce
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such a system, struck us with horror, and when it
was proposed by some theorist that we should be
represented. in parliament, we uniformly declared
that one legislature could not represent so many
different interests for the purposes of legislation and
taxation. This was the leading principle of the rev-
olution; and makes an essenti-| article in our creed.
All that part, therefore, of the new system [Consti-
ution of 1787], which relates to the internal govern-
ment of the states, ought at once to be rejected.

Agrippa

Respond to the following items about Letter IV of
Agrippa. Explain and justify responses with evidence
from this document.

1. According to Agrippa, what are the character-
istics of a true republic?

2. Why does Agrippa favor a confederation of true
republics instead of the federal system in the Con-
stitution of 1787?

3. Compare and contrast Agrippa’s ideas on fed-
eralism and republicanism with those of James Mad-
ison in The Federalist 10, 14, and 39. (See Lesson 5
for information about Madison’s position on these
ideas.)

Letter XVII of The Federal Farmer

The Federal Farmer, one of the best Anti-Feder-
alistwriters, was once thought to have been Richard
Henry Lee. This opinion is no longer accepted by
most scholars, who are not sure who he was. The
Letters of The Federal Farmer to the Republican were
published in the Country Journal of Poughkeepsie,
New York from October 8, 1787 to January 23, 1788.
The author claimed to have the traditional and true
definitions of federalism and republicanism, the
ones held by great political philosophers, such as
the Baron de Montesquieu of France (1689-1755). Ex-
amine the following excerpt from Letter XVII of The
Federal Farmer and identify the author’s ideas on
federalism and republicanism.

Letter XVII
From the Federal Farmer to the Republican

January 23, 1788
Dear Sir,

I believe the people of the United States are full
in the opinior, that a free ard mild [limited] gov-
ernment can be preserved in their extensive terri-
tories, only under the ... forms of a federal
republic. . . . A question then arises, how far that
system partakes of a federal republic. . . . [I]t ap-
pears to be the first . . . step to a consolidation of
the states; that its strong tendency is to that point
[a unitary form of government, not a true federal
republic].

But what do we mean by a federal republic? and
what by a consolidated governmen:? To erect a fed-
eral republic, we must first make a number of states
on republican principles; each state with a govern-
ment organized for the internal management of its
affairs: The states, as such, must unite under a fed-
eral head, and delegate to it powers to make and
execute laws in certain . . . cases, under certain re-
strictions. . . . To form a consolidated, or one entire
government, there must be no state, or local gov-
ernments, but all things, persons and property,
must be subject to the laws of one legislature alone;
tc one executive, and one judiciary. . . . A federal
republic . . . supposes state or local governments
to exist, as the body or props, on which the federal
hexd rests. . . . In erecting the federal government

. . each state must be a sovereign body. . . . A
confederated republic being organized, each state
must retain powers for managing its internal police,
and all delegate to the union [central government]
powers for managing general concerns [relations
with foreign nations]: The quantity of power the
union must possess is one thing, the mode of ex-
ercising the powers given, is quite a different con-
sideration; and it is the mode of exercising them,
that makes one of the essential distinctions between
one entire or consolidated government, and a fed-
eral republic; that is, however the government may
be organized, if the laws of the urnion, in most im-
portant concerns, as in levying and collecting taxes,
raising truops, [and so forth] operate immediately
upon the person and property of individuals, ¢ 'd
not on states, extend to organizing the militia . . .
the government, as to its administraticn, as to mak-
ing and executing laws, is not federal, but consoli-
dated. . ..
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.« . [T}he people form this kind of government
[true federal republic] . . . because their territories
are too extensive to admit of their assembling in one
legislature, or of executing {carrying out] the laws
on free principles under one entire government.
They convene in their local assemblies, for local pur-
poses, and for managing their internal concerns, and
unite their states under a federal head [central gov-
ernment] for general purposes. It is the essential
characteristic of a confederated republic, that this
head be dependent on and kept within limited
bounds by, the local governments; and it is because,
in these alone [the state and local governments] the
people can be substantially assembled or repre-
sented. . . . [I]n this kind of government, the [cen-
tral government] powers [are] placed ina few hands,
and accordingly limited, and speu:fically enumer-
ated; and the [state governments are] strong and

. . composed of numerous members. Wise men
will always place the controlling power [in govern-
menit] where the people [can directly influence
elected representatives who are accountable to
them]. By the proposed system [Constitution of
1787, the federal head [central government] will
possess, without limitation, almost every species of
power that can, in its exercise . . . endanger liberty;
whileinit . . . the people will have but the shadow
of representation, and but the shadow of security
for their rights and liberties. . . .

There are two ways . . . of raising checks, and
guarding against [abuses of power] in a federal sys-
tem. The firstis . . . to require the attendance of a
large proportion of the federal representatives {in
Congress], as two-thirds or three-fourths of them,
and in passinglaws, in. . . important cases {levying
taxes, maintaining military forces, and other matters
of great national concern], to require the consent of
two-thirds or three-fourths of the members present.
The second is, by requiring that certain important
laws of the federal head [central government], as a
requisition ora law for raising monies by excise shall
be laid before the state legislatures, and if disap-
proved of by a given rumber of them, say by as
many of them as represent a majority of the people,
the law shall have no effect. . . . The [second check]
is founded on this principle, that the people will be
substantially represented, only in their state or local
assemblies; that their principal secusity must be
found in them; and that, therefore, they ought to
have ultimately a constitutional control over such
[important] measures. . . .

The Federal Farmer

Respond to the following items ibout Letter XVl of The
Federal Farmer. Explair: and defend your re:ponses
with evidence in the preceding document.

1. According to The Federal Farmer, what are the
essential characteristics of a true federal republic?

2. According to The Federal Farmer, how does
the Constitution of 1787 deviate from the correct
definition of a federal republic?

3. How do ideas of The Tederal Farmer on fed-
eralism and republicanism differ from those of James
Madison in The Federalist 10, 14, and 35? (See Lesson
5 for information about Madison’s ideas.

A Federalist/Anti-Federalist Debate

The conflicting ideas of James Madison and the
Anti-Federalists on federalism and republicanism
can be objects of a classroom debate. The debate can
be organized around an amendment to the Consti-
tution of 1787 that was proposed by the Anti-Fed-
eralists at the iMassachusetts Ratifiig Convention.
The proposed amendment follows:

RESOLVED: That it be explicitly declared that
all Powers not expressly delegated by the
aforesaid Constitution arereserved to the sev-
eral States to be by them exercised.

Two groups of students should be formed: one in
favor of the proposed amendment (Anti-Federalist
position) and the other against it (Madison’s posi-
tion). Each group should meet to discuss ideas to be
used in support of its position in a formal debate.
Then three members of each group should be se-
lected to represent the group in a debate before the
full class. The teacher will establish time limits for
speeches and other rules for the debate.

Notice the similarity of the proposed amendment
to the Tentt. Amendment to the Constitution of the
United States, which was approved in 1791:

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the
States, are reserved to the States recpectively,
or to the people.

The most significant difference in the two state-
ments is the use of “expressly’’ before “delegated”
in the Massachusetts proposition. According to both
sides in this argument, the presence or absence of
this word, expressly, would make a great difference
in the interpretation one could make about limits on
the powers of thefederal or central government in
relationship to the state governments. Arguments
in this classroom debate should focus on the signif-
icance of “expressly delegated” in the Massachusetts
proposal.
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Lesson Set IV
Separation of Powers and Limited Government

Limited government means ihat officials cannot
act arbitrarily. Raler, they are bound by the higher
law of a constitution, which guides and limits their
use of power. A constitutional government is a lim-
ited government.

Separation of powers among three branches of
government—legislative, executive, and judicial—is
a fundamental means to limited government in the
Constitution of the United States. James Madison
summarized his position on the separation of pow-
ers in The Federalist 47: ' [he accumulation of all now-
ers, legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many, and whether
hereditary, self-appoi ted, or elected, may justly be
pronounced the very definition of tyranny. . . .”

The ultimate purpose Jf separation of powers, a
means to limited government, is protection of the
rights and liberty of individuals. In a republican gov-
emment, one based on the will of the people, Mad-
ison believed that a great danger to liberty would
come from majority rule expressed through the peo-
ple’s representatives in Congress. So, he was es-
pecially eager to build into the Constitutior limits
on the power of the House of Representatives. Thus,
the Congress is divided into two branches; the pow-
ers of the Senate and the House of Representatives

can be circumscribed and checked. This model of
government also requires the executive and the leg-
islative branches to check one anothe.

The Madisonian system provides for separation
and sharing of powers by three distinct branches of
government. For the svstem to work, each branch
must have some say in-the work of the others as a
way to check and limit the power of the others. No
branch can accumaulate tyo much power. But each
branch, and the government generally, has enough
power to do what the people expect of it. So the
government is both limited and strong, neither too
strong for the liberty of the people nor too limited
to be effective in maintaining order, stability, and
security for the people.

This Lesson Set treats three related ideas: separa-
tion of powers, checks and balances, and limited
government. Madison’s views are presented in The
Federalist 47, 48, 51. The opposing Anti-Federalist
position is presented in Essay I by Centinel (Samuel
Bryan of Pennsylvania).

This Lesson Set has two Teaching Plans and related
Lessons for students. (a) No. 7: Madison on Separa-
tion of Pzwers and (b) No 3. Centinel’s Anti-Fed-
eralist Ideas.




78 James Madison and The Federalist Papers

Lesson 7: Teaching Plan
Madison on Separation of Powers

Objectives
Students are expected to

1) identify and compreherd James Madison’s
ideas on separation of powers in The Federalist
47, 48, and 51;

2) examine and explain ideas on separation of
powers in The Federalist 47, 48, 51;

3) find examples of separation of powers in the
Constitution of the United States and explain
how they fit ideas expressed by Madison in
The Federalist;

4) evaluate ideas on separation of powers in
terms of criteria in The Federalist.

Estimatisn of Time Needed to Complete This Lesson: No
More Than Two Classroon Periods.

Opening the Lesson

Ask students: What is separation of powers in
government? What is checks and balances in gov-
ernment? Why are they included in the Constitu-
tion? Have students read the two intrcductory pages
to this chapter to reinforce knowledge of these ideas
that they bring to the lesson from other sources.

Take a few moments to go over the diagram in
the first part of the lesson, which illustrates the re-
lated concepts of separation of powers and checks
and balances. Discuss this diagram to make certain
that students have a rudimentary knowledge of sep-
aration of powers and checks and balances.

Developing the Lesson

Have students read the excerpts from The Federalist
47, 48. Check students’ comprehension of main
ideas in the reading assignment by requiring them
to complete the exercise at t' .2 end of the .two doc-
uments. Statements in item 3 that agree with Mad-
ison are: b and d.

Assign the excerpt from The Federalist 51. Have
students turn to the five items on the final pages of
the lesson. Have students complete items 1-5 in
preparation for a classroom discussion.

Concluding the Lesson

Conduct a classroom discussion on items 1-5 in
the set of exercises at the end of the lesson. Require
students to support or explain their answers by re-
ferring to pertinent parts of The Federalist 47, 48, and
51. In general, ask students to give reasons for their
answers and encourage students to challenge the
answers and reasons of their peers whenever they
think that insufficient justification his "‘een pro-
vided for an answer.

Discussions of items 1-5 should emphasize the in-
terrelated civic values of limited government, the
rule of law, and ordered liberty as desired ends or
goals of separation of pov.ers as a basic principle of
government in the Constitution.

NOTE: Other essays in The Federalist that include
discussion of separation of powers, in combination
with other topics, are numbers 9, 37, 49, 50, 66, 70,
75, and 78. Interested students might be referred to
one or more of these essays.
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Lesson 7
Madison on Separation of Powers

Introduction

Separation of powers, a major principle of the U.S.
Constitetion, is the distribution of power among
three branches of government: (1) the legislative, (2)
the executive, and (3} the judicial. The legislative
branch (Congress) has power, according to Article I
of the Corstitution, to make certain kinds of laws.
In Article II, the Constitution says that the executive
branch (headed by the President) has power to en-
force or carry out laws. The judicial branch (headed
by the Supreme Court) is established in Article III
of the Constitution to interpret and apply the law
in federal court cases.

Separation of powers in American government is
based on writings of two eminent political phi:oso-
phers, John Locke of England (1632-1704) and
Charles Secondat Baron de Montesquieu of France
(1689-1755). However, the great American philoso-
pher-statesman, James Madison, gave his own spe-
cial touch to the application of this principle to
constitutioral government in the United States.

In James Madison’s model of constitutional gov-
ernment, the separation of powers among three
branches is a means to limited government. It is
supposed to prevent any person or group in the
government from having enough vower to become
a tyrant and oppress the people. According to Mad-
ison, concentration of unlimited power leads inev-
itably to tyranny because holders of such power are
never able to resist the temptation to abuse .t. Mad-
ison believed that if power is divided, it is less ‘xely
to be used to deprive people of their liberty, the
highest end of government.

However, neither the Madisonian model nor the
U.S. Constitution completely separates powers of
government ameng the three branches. The Con-
stitution empowers the executive to check the leg-
islature, and divides the legislature into two bodies
(Senate and House of Repiesentatives) that would
check and balance each other. Madisun also wanted
the executive and the Senate to collaborate to check
the threat of majoritarian tyranny—based on the will
of the masses of people—that might emerge from
the popular body of the legislature, the House of
Representatives. (See Lesson Set II, Lesson 3, for
discussion of Madison’s fears of majoritarian tyr-
anny.)

Separation and sharing of powers in the Consti-
tution are shown by the President’s participation in
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lawmaking through the veto, the cnief executive’s
power to reject a law passed by Congress. And the
legislative branch is involved in the exercise of ex-
ecutive power through its power to approve the
President’s appointments of executive officials.
These are merely two examples, of many, to show
that the Constitution, in line with the Madisonian
model of government, permits sharing of power
among the three separate branches.

There is a constitutional system of checks and bal-
ances, whereby each branch can limit the powers of
the others. For example, the President can check
Congress with the veio. But the President’s veto can
be overturned by a subsequent 2/3 vote of Congress.
This is one of several checks exeicised by one branch
over the others to keep the power of government
balanced and limited. There is a constitutional gov-
ernment of separated branches that share power.
Each separate branch of tlie government has some
influence over the actions of the others, and no
branch can exercise its powers without cooperation
from tie others.

This emphasis on separation of powers as a means-
to limited government was not supposed to prevent
the government from: taking effective action in line
with majority rule or the popular will. Madison
knew that if constitutional limits on government
were too strict, it would be too weak to carry out
duties that the people expected of it. A governinent
too limited by law would not be able to enforce laws
and maintain public order and security.

M: iison wanted an effective constitutional gov-
ernment that would be neither too powerful nor too
weak. He sought a workable balance vetween pow-
ers granted to government, in the name of the peo-
ple, and limits on those pcwers on behalf of
individual liberties and rights.
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Separation of Powers and Checks and Balances
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Separation of Powers in The Federalist

Madison expressed ideas on separation of powers
and limited government in The Federalist 47 and 48.
Excerpts from these two essays «re presented below.

The Federalist No. 47 (Madison)

January 30, 1788
To the People of the State of New York

. . . The accumulation of all powers, legislative,
executive, and judiciary, in the same hands,
whether of one, a few, or many, and whether he-
reditary, self-appointed, or elective, may justly be
pronounced the very definition of tyranny. . . . In
order to form correct ideas on this important subject
it will-be proper to investigate the sense in which
the preservation of liberty requires that the three
great departments of power should be separate and
distinct.

The oracle who is always consulted and cited on
this subject is . . . Montesquieu. . . .

. . . [H]e did not mean that these departments
[three branches of government] ought to have no

-partial agency in, or no control over [checks of one
“branch on another] the acts of each aother. His mean-

ing . . . can amount to no more than thi that
where the whole power of one department is exer-
cised by the same hands, which possess the whole
power of another department, the fundamental
principles of a free constitution are-sucverted. . . .
[Montesquieu says] “Whien the legislative and ex-
ecutive powers are united in the samr person or
body, thére can be no liberty, because . . . the same
monarch or senate .. . . [would] enact tyrannical laws
to execute them in a tyrannical manner.” Again:
"Were the power of judging joined with the legis-
lative, the life and Lberty of the subjects would be
exposed to arbitrary contrel, for the judge would then
be the legislator. Were it joined to the executive
power, the judge might behave with all the violence
of an oppressor.” Some of these reasons are more fully
explained in othér passages; but briefly stated . . .
they sufficiently establish the meaning which we
have put on this celebrated maxim of this celebrated
author [establish separation of powers among three
branches of government, but also some sharing of
powers to enable each branch to stop the others from

having too much power]. . . .
Publius

The Federalist No. 48 (Madison)

February 1, 1788
To the People of the State of New York:

...l shall ... show that uniess these depart-
ments [three branches of government] be so far con-
nected and blended as to give to each a constitutional
<ontrol over the others [checks and balances], the
degree of separation . . . essential to a free govern-
ment. . . can never in practice be d*'ly maintained.

Itis agreed . . . that the powers properly belong-
ing to one of the departments ought not to be di-
rectly and completely administered by either of the
other departments. It is equally evident that none
of them ought to possess . . . an overruling influ-
ence over the others in the administration of their
respective powers. It will not be denied that power
is of an encroaching nature and that it ought to be
effectively restrained from passing the limits as-
signed toit. . . .

Will it be sufficient to mark, with precision, the
boundaries of these departments in the constitution
oz the government, and .0 trust tv these parchment
barriers against the enc.roaching spirit of power? . . .

The conclusion . . . is that a mere demarcation on
parchment of the constitutiorz! limts of tr:e several’
departments 1s not a sufficient guard against those
encroachments which lead to a tyranmnical concen-
tration of all the powers of government in the same
hands.

Publius

Review id_as in The Federalist 47 and 48.

1. What is Madisun’s definitior. of separatiol. of
powers? (How is the related idea of checks and bal-
ances linked to separation of powers in Madison’s
definition?)

2. How is separation of powers with ct.ecks and
balances connected to limited government and pro-
tection of in ividual rights and liberties?

3. Examine the following statements and cdecide
which items agree or disagree vith Madison’s iaeas.
Make a checkmark next to each statement that agrees
with Madison. Refer ‘o Tne Federalist 47 and 48 to
explain and support your answers.

a. Separation of powers in the Constitution
means that each branch of government is detached
totally from the other branches in exercise of powers
and duties.
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b. Separation of powers in the Constitution
involves sharing, of duties and powers in govern-
ment as a means to limitd government.

¢. The system of checks and balances in the
Constitution interferes with and-undermines sepa-
ration of powers 1s a means to limited government.

d. Mauison agrees with the ideas of Mon-
tesquieu on separation of powers.

e. State governments in the United S:ates
did nc * practice the principle of separation of powers
as defined by Madison.

Examine the excerpt from The Federalist 51, which
follows. Many scholars have ;1dged this essay and
No. 10 to be Madison’s best work in The Federalist.
What is your judgment of this work? What ar= the
main ideas in it? To what extent do you ag 3= or
disagree with them? Why?

The Federalist No. 51 (Madison)

February 6, 1788
To the People of the State of New York:

TO WHAT expedient, then, shall we finally resort,
for maintaining in practice the necessary partition
of power among the several departments [branches

- -of-governmenit] a5 1aid down in the Constitution?

The only answer . . . is . . . by so contriving the
interior structure of the government [a system of
checks and balances] as that its several constituent
parts may, by their mutual relations, be the ineans
of keeping each other in their proper places. . . .
But the great security against a gradual concen-
tration of the several powers in the same department
consists in giving to those who administer each de-
partment the necessary constitutional means [checks
and balances] and personal motives to resist en-
croachments of the others. The provision for defense
must . . . be [suited] . . . to the danger of attack.
Ambition must be made to counteract ambition. The
interest of the man must be conr.ccted with tt.. con-
stitutional rights of the place. It may be a reflection
on human nature that such devices should be nec-
essary to control the abuses of government. But
what is government itself but the greatest of all re-
flections on human nature? If men were angels, no
govemment would be necessary. If angels w-ere to
govem rueen, neither external nor internal controls
on government would be necessary. In framing a
govemment which is to be administered by men
over men, the great difficulty lies in this: you must
first enable the government te control the governed;
and in the next place oblige it to control itself. A

dependence on the people is, no doubt, the primary
control on the governm.-t, but experience has
taught mankind the necessity of auxiliary precau-
tions [dosign of a constitutional system of checks
and balances].

This policy of supplying, by opposite and rival
interests, the defect of better motives, might be
traced through the whole system of human ~ s,
private as well as public. We see it particu. lis-
played in all the subordinate distributions of . _wer,
where the constant ~im is to divide and arrange the
several offices in such-a manner as that each may
be a check on the other—that the private interest of
every individual may be a sentinel over the public
rights. These inventions of prudence cannot be less
requisite in the distribution of the supreme powers
of the State.

But it is not possible to give to each department
an equal power of self-defense. In republican gov-
ernment, the legislative authority necessarily pre-
dominates. The remeoy for this.. . . is to divide the
legislature into different branches {Senate and
House of Representativesj and to render them, by
different mories of election and different principles
of action, as little connected w.th each other as [pos-

.sible]...It..may. .even.be .necessary. -to-guard-against: -

dangerous encroachments by stili further precau-
tions. As the weight of the legislative authority re-
quires that it should be thus divided, the weakness
of the executive may require . . . that it should be
fortified. An absolute negative {veto power] on the
legislature appears . . . to be the natural defense
with which the executive magistrate should be
armed. {But :his veto power could be misused if not
checked in turr by the legislature.]

. . . In asingle republic {unitary government] all
the power . . . is submitted to . . . a single gov-
ernment; and the usurpations are guarded against
by a division of the government into distinct and
separate depariments. In the compound republ:. ¢’
America [federal system of governmer..}, the pov er

. is first divided between wo-distinct gov n-
ments [federal and state], and then the porti...
lotted to each subdivided among dist.. ¢t and
separate departments [three separate b vad! es of
government with checks and balances]. Hence a
double security arises to the rights of the people.
The different goverrmeuts will control each other,
at the same time that each will be controlled by it-
self. . . .
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Examining Ideas on Separation of. Powers

Refer to the preceding excerpts from The Federalist
47, 48, 51 to find ideas and information on which to
base answers to the following questions. Be pre-
‘pared to support answers with references to specific
parts of these essays.

1. In The Federalist 47, Madison says: “The accu-
wulation of all powers, legislative, executive, and
J. iciary, in tine same hands, whéther of one, a few,
or many, and whétner hereditary; self-appointed, or
elective, may jusuy be pronounced the very defi-
niticn of tyranny.” What does this statement say
about the value of separation of powers? Do you
agree with this statement? Explain.

2. Refer to Articles I, I, and IIf of the Constitution
of the United States. (a) Find at least three exampies
that show how the powers of government are sep-
arated among three distinct branches of govern-
ment. (b) Find at least three-xamples of sharing of
powers among the -wnree branches of government
that show how the powers of the federal govern-
ment are not completely separated. (¢) Does the
structure of government in Articles I, II, and &l of
the Constitution fit Madison’s definition of separa-
tion of powers? Explain.

3. In 1952 (Youngstown Company v. Sawyer), Su-
preme Court Justice Robert Jackson said: “While the
Constitution ditfuses power the betier to secure lib-
erty, it also contemplates that the practice will in-
tegrate the dispersed powers into a workable
government. It enjoins upon its brariches separate-
ness but interdependence, autonomy but reciproc-
ity.”” Does this statement by Justice Jackson agree
with Madison’s view of separation of powers ex-
pressed in The Federalist? Explain.

4, In 1789, at the first session of Congress, several
members wanted to add the following amendment
to the Constitution: “The powers delegated b, this
Constitution are appropriated to the departments to
wiiich they are respectively distributed so that the
legislative departme shall never exercise the pow-
ers vested in the executive or judicial, nor the ex-
ecutive exercise the powers vested in the legislative
or judicial, nor the judicial exercise the powers
vested in the legislative or executive departments.”
This proposed amendment to the Constitution was
voted down in Congress. (a) Does this proposed
amendment agree with ideas on separation of pow-
ers favored by Madison in The Federalist? Explain (b)
What is your judgment of this proposed constitu-
tional amendment? (Do you agree with it? Should
it be added to the Constitution? Why?)

5. Do the following statements agreé with the

ideas of Madison? (a) Government officials elected
freely by a majority vote of he people should be
trusted to have all powers in government. (b) The
main check or control on the power of government
is active and intelligent participation of the people.

38
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Lesson 8: Teaching Plan
Centinel’s Anti-Federalist Ideas

QObjectives

Students are expected to

1) identify and comprehend theideas of Centinel
(Samuel Bryan) in Letter I, which pertain to
separation of powers and Emited government;

2) examine and explain the ideas of Centinel in
Letter I as an example of Anti-Federalist think-
ing about separation of powers and limited
government;

3) compere and centrast the ideas of Centinel
with ideas of James Madison in The Federalist
47, 48, and 51;

4) take and defend a position, pro or con, on the
ideas of Centinel and Madison about separa-
tion of powers and limited government.

Estimation of Time Needed to Complete This Lesson: No
More Than Three Classroom Periods.

Opening the Lésson
Read the following quotal.on from Centinel, Letter

I: “'[T]he form~of “government; which -holds -those-

entrusted with power, in the greatest responsibilitv
to their constituents [is] the best calculated for free-
men.” The reason is that ”in such a government the
people are sovereign and their sense of opinion is
the criterion of every public measure.”

Ask students to discuss the meaning of this sta.e-
ment and then indicate that it expresses a major
Anti-Federalist idea: direct and persistent popular
influence on government is the best means to protect
liberty and prevent tyranny. Assign the introduction
to this lesson, which presents an elaboration ot this
key Anti-Federalist idea ard the differences between
Anti-Federalists and Federalists c¢n separation of
powers and limited government.

Developing the Lesson

Require students to read the excerp: from Centi-
nel, Letter I. Ask them to prepare answers to the four
questions at the end of the document. In preparing
these answers, they must refer to specific parts of

ocument and to parts of The Federalist 47, 48,
and 51 (in Lesson 7).

Conduct a classroom discus.ion on ¢he four ques-
tions in this assignment. Focus student atten*ion on
the text of the document throughout the discussion.
Require discussants to .xplain and justify responses
witi: reference to the document.

Concluding the Lesson

Ask students to read the final section of the lesson:
Roundtable Discussion on the Ideas of Centinel (Samue!
Bryan) and Madison on Separation of Powers and Limited
Government. Focus attention on the three core ques-
tions about the ideas of Centinel and Madison on
separation of powers and limited government.

Divide students into two grou, . those favoring
the-ideas-of-Centinel-and-: those-favoring-the-ideas
of Madison. Arrange the chairs in a circular fashion
and have the two groups sit facing one another. Ask
the Madison group to respond to question 1 and to
Justify the main points in this position as superior
to the alternative position. Ask the Centinel group
to listen carefully ar-d critically. Then prompt them
to react to the Madison group with questions and
criticisms.

Reverse the procedure followed above by asking
the Centinel group to respond to question 1 and
having the Madison group serve as reactors to this
presentation. Encourage give and take among the
students on different sidos of this discussion.

Conclude the discussion by asking all students to
record their preferences for either the positions of
Centinel or Madison. Tally the results of this poll
and report the results tu the class.

~
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Lesson 3
Centinel’s Anti-Federalist Ideas

Intzoduction

Centinel (pseudonym), an Anti-Federalist from
Pennsy:ivania, wrote eighteen “Letters” to the citi-
zens of his state during the debate on ratificaton-uf
the Constituticn. At that time, the Centinel vLerters
were thought to have been written by Judge George
Bryan, a leading Pennsylvania judge. However,
Judge Bryan’s son, Samuel, claimed authorship in
several private letters. Most scholars today accept
his claims, but they also recognize that Samuel Bryan
worked closely with his father and expressed ideas
inthe Centinel Letters that were derived from Judge
George Bryan. The Ce.tinel Letters were printed in
the Philadelphia Independent Gazetteer and Philadelphia
Freeman’s Journal. They were widely reprinted and
circulated in the United States. In Letter I, generally
thought to be the best in the sexies; Centinel pre-
sented alternatives to Federalist arguments for sep-
aration of powers in a limited government.

In The Federalist 47-51, James Madison aiscussed
separation of powers among three branches of gov-
ernment: legislative (making laws), executive (en-

...._......__fozcingJaws),‘agijugidAL(interpreting laws). Each
T o n

branch would alsc have some shar: in the conduct
of the duties of the other branchzes in order to check
and balance the powers of government (e.g., the
President’s power to veto laws and the Senate’s
power to approve presidential appointments). (See
Lesson 7 for discussion and examples of Madison’s
ideas on separation and sharing of powers among
the three branches of government.)

Madison believed in a well-structured Constitu-
tion as the means to limit the powers of government
an. protect the liberty of individuals. Cor.stitutional
separation and sharing of powers araong three
branches of government would prevent any person
fr~m having enough power to oppress others. And

‘e, branch of government would have po«-r to

ch~ck the others to prevent tyranny. In the Madi-
sonian model, each branch of government would be
accountable for its actions to the other branches, and
all three branches would ultimately, if indirectly, be
accountable to the people, the source of all govern-
mental authority.

Madison was espec:ally concerned about limiting
the power of popularly elected legislatoss, because
they would be prone to acts of tyranny, based on ,
the majority will, against unpopular individuals. So

he insisted upon the division of the legislature into
two parts (a House of Representatives and a Senate)
that would check and balance the powers of each
other.

Centinel and other Anti-Federalists disagreed
with the Madisonian model of a well-structured gov-
ernment as the best way to lin t the powers of gov-
ernment and protect the rights and freedom of the
people. Rather, they would limit the gc*» *nment by
making it directly accountable to the people, who
would make sure that their representatives reflected
their opinions and interests. Unlike Madison, the
Anti-Federahsts did not fear the tyranny of the ma-
jority. They telieved that if the government directly
reflected the will of the majority, then it would be
a free government.

Anti-Federalists emphasized the following ideas
on how to design a government that would be di-
rectly responsive and accountable to the people:

® Hold r~gular and frequent elections, so that rep-
resenti tives who do not. satisfy the majority of
their constituents can be voted out of office.

® Have short terms of office with strict limits on the

officials do not have time and opportunity to
amass too much power and to ignore the w'
of their cons*tuents.

© Emphasize powers of the popularly elected leg-
islature because it is the branch most responsive
to the will of the majority of the people.

® Separate the powers of the three branches strictly
and simply so that the people can clearly see who
is responsible for the actions or the governmeat
and can assign blame for wrongdoing.

The Anti-Federalists did NOT reject the principle
of separation of powers among three branches of
government. Rather, they rejected the Madisonian
model of it. They criticized the Constitution of 1787
because there was too little separation and too much
sharing of powers, especially by the executive and
the Senate in opposition to the popularly-elected
House of Represer:tatives. Furthermore, Anti-Fed-
eralists disliked the complexity of the Madiscaian
model becaus2 it seemed to blur lines of 1esponsi-
bility.

Patrick Henry of Virginia said, “A constitution
ought to be, like a heacon, held up to the public eye,
50 as to be understoud by every man. But this gov-
ern.nent is of such an intricate and complicated na-
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ture, that no man on this earth can know its real
operation.” Thus, according to an Anti-Federalis*
Maryland Farmer, "It can never be discovered wherc
the fault lies.”

Centinel on Separation of Powers
and Limited Government

Centinel (Samuel Bryan) in his Letter I expressed
the views of many Anti-Federalist critics of tlie Con-
stitution of 1787. Examine the following excerpt from
this document and identify Centinel’s main ideas.
Compare these ideas to the Madisonian position on
separation of powers.

Centinel, Letter I

October 5, 1787
To the Freemen of Pennsylvania.

. . . The late [Constituticnal] Convention have
submitted to your consideration a plan of a new
federal government—The ,ubject is highly interest-
ing to your future welfare— Whether it be calculated
to premote the great ends of civil society, viz. the
happiness and prosperity of the community; it be-
hooves you well to consider. . . . All the blessings
of liberty and the dearest privileges of freemen are
now at stake and dependent on your present con-

duct. . . .

I am fearful that the principles of government {in
the new Constitution will not srotect the liberty of
the people]. . . .

I [want] to expose the futility and counteract the
baneful terdency of such principles. . . . 'My op-
ponents say] the only effectual method to secure the
rights of the people and promote their welfare is to
create an opposition of interests between the mem-
bers of two distinct bodies, in the exercise of the
powers of government, and balanced by those of a
third [the principle of separation of powers]. This
hypothesis supposes human wisdom competent to
the task of instituting three co-equal orders in gov-
ernment, and a corresponding weight in the com-
munity to enable them respectively to exercise taeir
several parts, and whose views and interests should
be so distinct as to prevent a coalition of any two of
them for the destruction of the third. [However,
there i. no evidence in history that such a principle
of gove.nment has never been practiced success-
fully.] If su-h an organization of power were prac-
ticable, how long would it continue? riot a day-—for
there is so great a disparity in the talents, wisdom
and industry of mankind, that the scale would pres-

ently preponderate to one or the other body, and
with every accession of powe~ the means of further
increase would be greatly exte.ded. . . . [T}he only
operative and efficient check apon the conduct of
administration [of government] is the sense of the
people at large [the will of the people expresred
effectively to repress-atatives in government].

.+ . [T]he form of government, which holds those
entrusted with power, in the g-eatest responsibility
to their constituents [is] the best calculated for free-
men. A republican, or free government, can only
exist where the body of the people are virtuous, and
where property is pretty equally divided; in such a
government the people are the sovereign and their
sense or opinion is ihe criterion of every public meas-
ure; for when this ceases to be the case, the nature
of the government is changed, and an aristocracy,
monarchy or despotism will rise on its ruin. The
highest responsibility is to be attained in a simple
structure of government, for the great body of the
people never stezdily attend to the operations of
government, and for want of due information are
liable to be imposed on—If you complicate the plan
by various orders [separation of powers with checks
and balances], the people will be perplexed and di-
vided in their sentiments about the source of abuses
or misconduct, some will impute it to the senate,
others to the house of representatives, and so on,

_that the interposition of the people may be rendered __

imperfect or pertiaps wiiclly abortive. Buf if, imi-
tating the constitution of Pennsylvania, you vest all
the legislative power in orie body of men. . . elected
for a short veriod, and necessarily excluded by ro-
tation [changes in persons occupying places in the
government] from permanency . . . you will create
the most perfect responsibility for then, whenever
the people feel a grievance they cannot mistake the
authors, and will apply the remedy with certainty
and effect, discarding them at the next election. This
tie of responsib:lity will obviate all the dangers ap-
prehended [feared] trom a single legislature, and
will the best secure the rights u. the people. . . .

. . . I'shall now proceed to the examination of the
proposed plan of government [Constitution of 1787],
and I trust, shall make it appear. . . thatit has none
of the essential requisites of a free governinent. . . .

. « . [T]he all-prevailing power of taxation, and
such extensive legislative and judicial powers are
vested in the general government, as must in their
operation, neccssarily absorb the state legislatures
and judicatories, and [destroy the thirteen State gov-
ernments and the liberties of the people]. . . .

Having taken a review o. the powers, I shall now
examine the construction of the proposed general
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government. [The legislature is divided into two
parts: the House of Representatives and the £ aate.]

Thus we see, the house of representatives, are on
the part of the people to balance the senate, who I
suppose will be composed of the Letter sort, the well
born, etc. The number of representatives (being only
one for every 30,000 inhabitants) appears to be tco
few, either to communicate the requisite information
of the wants, local circinnstances an-! sentiments of
so extensive an empire, or to pr~vent corruption and
undue influence, in the exercise of such great pow-
ers; the term for which they-are to be chosen, too
Jlong to preserve a due dependence and accounta-
bility to their constituents [the people who elected
them].. . .

The senate, the great efficient body in this plan of
government, is constituted on the most unequal
principles. The .mallest state in the union has equal
weight with the great states of Virginia, Massachu-
setts, or Pennsylvania—The Senate, besides its leg-
islative functions, has a very considerable share in
the Executive; none of t'  rincipal appointments
to office can be made witho... its advice and consent.
The term and mode of its appointment will lead to
permanency; the members are chosen for six years,
the mods is under the conirol of Congress, and as
there is no exclusion by rotation [provision for
change in the persons who hold the office], they

Examine Centinel’s ideas on separation of powers and
limited government. Answer the questions below,
which pertain to the preceding excerpt from Centi-
nel’s Lette: I. Be prepared to justity or give reasons
for answers with references to specific parts of this
document.

1. According to Centinel, how can the power of
government be limited to protect the liberty of the
people?

2. What were Centinel’s criticisms of separation
of powers in the Constitution of 1787 as a means to
limited government and pro.ection of thz people’s
siberty? Why did Centinel prefer the unicameral (one
house) legislature of Pennsylvania to the bicameral
(two Louse) legislature in the Constitution of 1787?

3. What are the similarities and differences in the
views of Centinél and Madison about the influence
of majerities and the popular will as means to limited
government and protection of the people’s liberty?
(See Madison’s ideas.in excerpts from The Federalist
10 and 51 in Lessons 3 and 7.)

4. In- The Federalist 51, James Madison says, A
dependence on the people is, no doubt, the primary
control on the government; but experience has
taught mankind the necessity of auxiliary precau-
tions.” Does Centinel agree or disagree with this
idea in Letter I?

may-be-contirued-for-life;-which;-from-their-exten=
sive means of influence, would follow of course. The
President, who would be a mere pageant of state
[symbolic leader without real power], unless he co-
incides with the views of the Senate, would either
become the head of the aristocratic junto [clique] in
that body or its minion [lackey]); besides, their influ-
ence being the most predominant could the best se-
cure his re-election to office. And from his . ower of
granting pardons, he might skreen [protect] from
punishment the most treasonable attempts on the
liberties of the people, when instigated by the Sen-
ate.

From this investigation into the organication of
this government [Constitution. of 1787), it < ppears
that it is devoid of all responsibility or accountability
to the great body of the people, and that so far from
being a regular balanced government, it would be
in practice a permunent ARISTOCRACY. . . .

Centinel

Roundtable Discussion

The alternative positions of Centinel (Anti-Fed-
eralist) and Madison (Federalist) on separation of
powers and limited government can be focal points
for a roundtable discussion. Three core questions
are offered t2low for this roundtable discussion:

1. What are the essential points of Madison’s po-
sition on separation of powers and limited
government in The Federalist 47, 48, and 517

2. What are the essential points of Cent.nel’s po-
sition on separation of powers and limited
government in Letter I?

3. Who has the better position—Centinel or
Madison—on how to limit government to
protect the rights and liberty of the people?

Discussion of these three questions in a full-class
roundtable discussion should be based on the rele-
vant documents presented in Lesson 7 (The Federalist
47, 48, 51) and in Lesson 8 (Centinel, Letter I). Re-
sponses to the questions should be explained and
justified with references to specific parts of the doc-
uments.
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Lesson Set V
National Security and Personal Liberty

National security and personal liberty are two ma-
jor goals of constitutional government in the United
States. But they are not always compatible. A gov-
ernment must exercise power to provide order,
safety, and security for its people against internal
and externa threats. But if the government has too
much power, then the people’s liberty may be taken
away by tyrants.

James Madison framed the problem of how to bal-
ance power in government to provide security and
safety with limits on power to p.otect personal lib-
erty: “Energy [power] in government is essential to
that security against external and internal danger
and to that prompt and salutary execution of the
lows which enter into the very definition of good
government. . . . On comparing, however, these
valuable ingredients [power and security] with the
vital principles of liberty, we must perceive at once
the difficulty of mingling them together [in a con-

that the Constitution of 1787 could be effective in
"’derending liberty against power, and power
against licentiousness; and in keeping every portion
of power within its proper limits. . . .”” But Madi-
son’s Anti-Federalist critics feared that the Consti-
tution of 1787 would provide a government too
strong for the liberty of the people.

This Lesson Set treats main points in the 17°7-1788
debate between the Federalists and Anti-Fedc.alists
about this perennial problem of constitutional gov-
ernment: how to achieve and sustain acceptable
amounts of both national security-and personal lib-
erty. James Madison’s ideas in The Federalist No. 41
represent one side of this debate. The Anti-Feder-
alist side is presented in The Address and Reasons of
Dissent of the Minority of the Convention of Pennsylvania
To Their Constituents. This document was signed by
twenty-one members of the Pennsylvara Ratifying
Convention who voted against the Constitution of
1787 —

(The Federalist 37).

As Madison noted, a workable balance is difficult
t. achieve between power sufficient to govern ef-
fectively to provide security and safety and limits on
power to protect personal liberty. Madison argued

This Lesson Set has two Teaching Plans and related
Lessons for students. (a) No. 9: Madison on National
Security and Personal Liberty and (b) No. 10: The
"“Pennsylvania Minority” on Power and Liberty.
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Lesson 9: Teaching Plan
Madison on National Security and Personal Liberty

Objectives

Students ave expected to

1) identify and comprehend ideas on national
security and personal liberty in The Federalist
41;

2) analyze and evaluate ideas on national secu-
rity and personal liberty in The Federalist 41;.

3) find examples in the Constitution of powers
granted to provide national defense and se-
curity;

4) find examples in the Constitution cf limits on
military powers that e designed to protect
rights and liberty of individuals.

Estimation of Time Needed tc Complete Ti.is Lesson: No
More Than Two Classroom Periods.

Opening the Lesson

Place the following diagram on the chalkboard.

I iherty
(Point 2)

Security. /
(Point 1)

national security could lead to tyranny by the gov-
ernment over the people with a consequent loss of
individual rights and freedoms. Too much emphasis
on personal liberty « »uld lead to disorder and frag-
mentation of society (anarchy), with the consequent
loss of security and safety for property and liberty
of individuals. End this discussion by telling stu-
dents that a free society is always challenged by the
need to find a workable balance between the ex-
tremes of unlimited liberty of the people and unlim-
ited power by government to provide national
security.

Have students read the introduction to the lesson
io review ideas about:national security with liberty
and the relationships bietween these values in a free
society. This irtroduction sets a context for reading
about national security with liberty in an excerpt
from The Federalist 41 by James Madison.

Developing the Lesson

Have students read the excerpt from The Federalist
41 and respond to the first question at the end of
the document. The following statements on this list

Tell students that this diagram represents a contin-
uum between the extremes of national security and
liberty. Both national security and liberty are im-
portant ends of a free government. Indicate that the
mark at the midpoint of the continuum represents
a balance between Points 1 and 2 on the diagram.

Tell students that Federalists and Anti-Federalist
did not argue for extreme emphasis on either na-
tional security or liberty. Rathez, both sides debated
about where to draw the line between the extreme
positions represented by Point 1 and Point 2. How-
ever, in contrast to the Federalists, Anti-Federalists
tended to place more emphasis on personal liberty
and less emphasis on power in the national govern-
ment.

A free society needs both national security and
personal liberty, but thesc goals are often in conflict.
Ask why? During this discussion, point out that too
much emphasis on liberty, for example, could
threaten national security and conversely, too much
emphasis on national security could destroy the lib-
erty and rights of persons. Ask students to think of
examples of negative consequences associated with
too much emghasis on either side of the midpoint
in the diagram. Indicate that too much emphasis on

AL SR LU L A

agree with Madison in The Federalist 41: a, b, d, e, f,
& j. 1, m, n. Require students to justify their answers
with references to the document.

You might wish to select three or four provocative
statements from this exercise as foils for discussion
about civic values. For example, you might ask stu-
dents to agree or disagree with statements d, g,
and m.

Have students turn to items 2-5 at the end of the
lesson. Ask them to complete these items in prep-
aration for classroom discussion.

Concluding the Lesson

Conduct a classroom discussion on items 2-5 in
the set of questions at the end of the lesson. Require
students tu support o: juctify answers by referring
to pertirent parts of The Federalist 41 by James Mad-
ison. In general, ask students to give reasons for
their answers and encourage students to question
and challenge one another to ask for justification or
support for answers. In this discussion, highlight
the inevitable tensicn between the concerns for se-
curity and liberty ir. a free society. Identify and dis-
cuss issues raised by th2se tensions. Point out that

4
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the tensions and issues associated with national se-
curity and personal liberty are distinguishing char-
acteristics of a free society.

NOTE: Other essays in The Federalist that pertain
to the issue of maintaining national defense/security
and personal liberty are No. 4 (John Jay) and num-
bers 23, 24, and 26 (Alexander Hamilton). Interested
students might be referred to these Federalist Papers
to examine similarities and differences in the ideas
of Hamilton, Jay, and Madison about maintaining
both national defense and personal liberty.
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Lesson 9
Madison on National Security and Personal Liberty

Introduction

The Preamble to the Constitution of the United
States says: “We the People of the United States, in
Order to form a more perfect Union, establisn jus-
tice, insure domestic Tranquility, provide for the
common defence, promote the general Welfare, an.
secure the Blessings of viberty to ourselves and our
Posterity, do ordain and establish this Constitution
for the United States of America.”

James Madison a..d other framers of the Consti-
tution of 1787 agreed that a naticnal government has
the fundamental responsibility of defending the na-
tion and maintaining security. National security in-
volves the ability of a nation to protect its borders
and territory against invasion or control by foreign
powers. In 1787, for example, the framers of the
Constitution were coricerned about the need to de-
fend their new nation from conquest or domination
by powerful European nations, such as Britain,
France, and Spain, which held territory in the West-
ern Hemisphere.

National security also involves a nation’s ability
to maintain law, order, and stability (“insure do-
mestic tranquility”). Harold Brown, Secretary of De-

‘fense under President Carter, defines national

security as “the ability to preserve the nation’s phys-
ical integrity and territory, to maintain its economic
relations with the rest of the we-1d on reasonable
terms; to protect its nature, institutions, and gov-
ernance from disruption from outside, and to control
its borders.”

James Madison argued in The Federalist that the
Constitution of 1787 would be a bulwark of national
defense and security by providing a federal govern-
ment with enough power to maintain order inter
nally and protect the nation against external threats.
Madison also argued that the Constitution would
limit the powers of government sufficiently to pro-
tect individual rights and freedoms.

In The Federalist 41, Madison pointed to constitu-
tional limits on powers of the legislative and exec-
utive branches of government, which were designed
w secure civil liberties and rights and prevent tyr-
anny. In particular, he stressed the civilian control
of military forces provided by the Constitution. For
example, the President, a civilian, .s the commande
in chier of the armed forces, and the Congress de-
cides how much money should be provided to sup-
port the n=tion’s army.

Nonetheless, the Anti-Federalists feared basic
freedoms might be lost or unduly limited by leaders
more concerned with national defense and security
than with civil liberties and rights. They preferred
the more limited government of the Articles of Con-
federation to the more powerful government of the
Constitution of 1787.

The Federalist 41

In The Federalist 41, Madison discussed huw to
have national defense and security without destroy-
ing personal liberty. He argued that the Constitution
of 1787 provided government strong enough for na-
tional defense and security and limited enough for
personal liberty.

The Federalist No. 41 (Madisoz

January 19, 1788
To the People of the State of New York:

. Is the . . . power of the general government
greater than ought to have been veried in ii? .
L]n every political institution,.a. power,to ad- —

" "vance the public happiness involves 1 discretion

which may ve misapplied and abused. . . . [i]n all
cases where power is to be conferred, the point first
to be decided is whether such a power be necessary
to the public good; as the next will be, in case of an
affirmative decision, to guard as effectually as pos-
sible against & perversion of the power to the public
detriment.

That we may form a correct judgment on .his sub-
ject, it will be proper to review the several powers
conferred on the government of the Unzion, and that
this may be the more conveniently done ! ..} n.ay
be reduced into different classes as they rela.e to the
following different objects. 1. Security against for-
eign danger; 2. Regulation of the intercourse {inter-
action] with foreign nations; 3. Mairtenance of
harmony and proper intercourse amonthe States,
4. Certain miscellaneous ob,ects of general utility, 5.
Restraint of the States from certain injurious acts, 6.
Provisions for giving due efficacy to all these pow-
ers.

The powe s falling within the first class are those
of declaring war . . . of providing annies and fleets;
of regulating and calling forin the militia, of levyisg
and borrowing money.
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Security against forcign danger is one of the prim-
itive objects of civil society. It is an avowed and
essential object of the American Union. The powers
reauisite for attaining it must be effectually confided
to the federal councils [national government]. . . .

. . . With what color of propriety could the force
necessary for defense be limited by those who can-
not limit the force of offense? If a federal Constitu-
tion could chain the ambition or set bounds to the
exertions of all other nations, then indeed might it
prudently chain the discretion of its own govern-
ment and set bounds to the exertions for its own
safety.

How could a readiness for war in time of peace
be safely prohibited, unless we could prohibit in like
manner the preparations and establishments of
every hostile nation? The means of security can only
be regulated by the means and the danger of attack.
They will . . . be ever determined by these rules
and by no others. It is in vain to oppose constitu-
tional barriers to the impulse of self-preservation. It
is worse than in vain; because it plants in the Cor
stitution itself necessary usurpations of power,
every precedent of which is a germ of unnecessazy
and multiplied repetitions. If one nation maintains
constantly a disciplined army, ready for the service
of ambition or revenge, it obliges the most pacific
nations who may be within the reach of its enter-
prises to take corresponding precautions. . . .

. . . A standing force . . . is a dangerous, at the
samu time that it may be a necessary, provision. On
an extensive scale its consequences may be fatal. On
any scale it is an object of laudable circumspection
and precaution. A wise nation will combine all these
considerations; and, whilst it does not rashly pre-
clude itself from any resource which may become
essential to its safety, will exert all its prudence in
diminishing both the necessity and the danger of
resorting to one which may be inauspicious to its
liberties.

The clearest marks of this prudence are stamped
on the proposed Constitution. The Union :tself,
which ‘t cements and secures, destroys every pretext
for a military establishinent which could be danger-
ous. America united, with a handful ot troops . . .
exhibits a more forbidding posture to foreign am-
bition than America disunited, with a hundred thou-
sand veterans ready for combat. .

Next to the effectual establishment of the Union,
the best possible precaution against danger from
standing armies is a limitation of the term for which
revenue may be appropriated to their support. This
precaution the Constitution has prudently added
[the provision in Article I that Congress has powes,
during a two year period, to provide or withhold
funds for the armyl. . . .

. . - [Tlhe Constitution has provided the most ef-
fectual guards against danger from [a standing army
or permanent military establishment that might de-
stroy a free government and a free societyl. . . .
[N]othing short of a Constitution fully adequate to
the national defense and the preservation of the Un-
ion can save America [from internal and external
dangers that would destroy national security and
deprive the people of their liberty]. . . .

Publius




94 James Madison and The Federalist Papers

Examining Madison’s Ideas
in The Federalist 41

Use evidence from The Federalist 41 in responding to
the following items. Support and explain answers by
referring to specific parts of the document.

1. Which of the following statements agree with
ideas in The Federalist 41? Place a checkmark in the
space next to each statement that agrees with ideas
in the preceding document.

a. National unity and strength are deter-
rents to attack by a foreign nation.

b. A fundamental purpose cf any national
government is providing security for the nation
against threats from foreign powers.

c. Tyranny is acceptable if it is imposed in
order to defend the nation and provide national se-
curity.

d. A military establishment is both neces-
sary and dangerous to the protection of civil liberties
and rights.

e. There shouid be constitutional limits
upon power exercised by military leaders.

f. The Constitution provides for civilian
control of military forces to control abuses of power
by military leaders.

g- A nation without an effective military
force is in danger of losing its security and freedom.
h. A nation without a standing army will
have more freedom than a nation with a strong mil-
itary establishment.

i. The more limited a national government
is, the more free the people will be who live under
the government.

j- A national government should have suf-
ficient power to maintain armed forces to achieve
purposes desired by the people living under the gov-
ernment’s authority.

k. National defense and security are more
ilnportant than liberty as basic purposes of a national
government.

1. The ““power of the purse” is an effective
means for controlling the power of the military on
behalf of the people, which is granted to Congress
in the Constitution.

m. Constitutional government in a free so-
ciety is designed to balance power needed for na-
tional defense and security with limits on power
needed to protect liberties and rights of the people.
n. A fundamental purpose of national gov-
ernment in a free society is to seek both security and
liberty for the people it serves.

2. According to Madison, what are the responsi-
bilities of a nauonal government in regard to national
security?

3. What are Madison’s ideas about dangers to per-
sonal liberty from the exercise of power by govern-
ment to provide national security?

4. According to Madison, how would government
under the Constitution of 1787 provide both national
security and protection of personal liberty? Refer to
Article I, Sections 7, 8, 9 and Article II, Sections 1
and 2 of the Constitution. (a) Identify powers and
duties of the national government to provide na-
tional defense and security. (b) Identify limitations
on military power that are designed to maintain ci-
vilian control of the military and to protect personal
liberty against abuses of power by military leaders.

5. To what extent do you agree with the Madi-
sonian position on national security and personal
liberty in a constitutional government? Select one of
the following choices and provide reasons in sup-
port of your response.

(a) strongly agree
(c) strongly disagree

(b) agree
(d) disagree

I8
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Lesscen 10: Teaching Plan
The “Pennsylvania Minority” on Power and Liberty

Objectives

Students are expected to

i) identify and comprehend ideas on power and
liberty in constitutional government in a re-
port by the “Pennsylvania Minority;”

2) analyze and evaluate ideas of the “Pennsyl-
vania Minority;"”

3) select and defend a position, pro or con, on
constitutional amendments proposed by the
Pennsylvania Minority.”

Estimation of Time Needed to Complete This Lesson: No
More Than Three Classroom Periods.

Cpening the Lesson

Read the proposed constitutional amendment be-
low, which was put forward by Anti-Federalists
from Rhode Island: “As standing armies in time of
peace are dangerous to liberty and ought not to be
kept up, except in cases of necessity; and as at all
times the military should be under strict subordi-
nation to the civil power—that therefore no standing
army, or regular troops, shall be raised or kept up
in time of peace.”

Point out that this proposed amendment is a typ-
ical example of Anti-Federalist thinking about limits
on military powers of the United States government.
Ask students how this amendment, if accepted,
would have chaniged the Constitution 0f 1787. If they
had lived during the debate on ratification of the
Constitution, would they have supported this prop-
osition? Would this proposed amendment be a good
idea in today’s world? Why or why not?

Ask students to read the introduction to the lesson
and the excerpt from the address by the “Pennsyl-
vania Minority.” This document presents an Anti-
Federalist position on limits to military powers.

Developing the Lesson

Assign the three questions about the document,
The Address and Reasons of Dissent of the Minority of
the Convention of Pennsylvania To Their Constituents.
The questions pertain directly to two proposed
amendments to the Constitution of 1787 about lim-
itation of military powers.

Conduct a classroom discussion on the three ques-
tions. Require students to support answers with ref-
erences to the Pennsylvania Convention document.

Concluding the Lesson

Ask students to read the final section of the lesson,
which sets up a proposition for debate—Resolved:
The two amendments to the Constitution about lim-
its on military powers, proposed by the “Pennsyl-
vania Minority,” should be ratified.
Divide the class into two groups: (1) Pro—the
"“Pennsylvania Minority” position and (2) Con—the
position of James Madison in The Federalist 41. Give
each group time to discuss its position, to select a
three-person team to represent it in a debate, and
to plan a strategy for the forthcoming debate.
Conduct a debate on the resolution. Use the fol-
lowing guidelines to structure the debate.
® Have the Pro side present its position first; the
Con group follows; each team has a maximum of
twelve minutes to present its position.
® The P10 side may ask three questions of the Con
side, then the Con side may ask three questions
of the Pro side; establish a two minute time limit
for answering each question.

® Open the discussion to the full class. Students
may speak in favor of their side in the debate or
against the other side. Or they may ask questions
of mewners of the two teams at the front of the
class. The time limit for each speaker is two min-
utes.

® Conclude the activity by asking students to record
their opinions, for or against, on the resolution in

*he debate. Report the results to the class.
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‘ Lessorn 10
The “Pennsylvania Minority”” on Power and Liberty

Introduction

On December 12, the Pennsylvania Ratifying Con-
vention voted for the Constitution, 46 to 23. Soon
afterwards, twenty-one of the minority at the con-
vention signed a statement of disser* that appeared
in the Pennsylvania Packet and Daily Advertiser on De-
cember 18, 1787. The primary author of this state-
ment was probably Samuel Bryan, the son of Judge
George Bryan, a leading Anti-Federalist.

The address of the “Pennsylvania Minority” con-
sists of three main parts: (1) a narrative of events
associated with the Pennsylvania Ratifying Conven-
tion, (2) alist of proposed amendments to the Con-
stitution of 1787, and (3) criticisms of the
Constitution of 1787. In general, the “Pennsylvania
Minority” faulted the Constitution for its threat to
personal liberty because of insufficient limits on the
powers of the government of the United States.

The criticisms are summarized in the following
list:

® The excessive powers of the U.S. government
would enable it to dominate and eventually de-
stroy the several state governments; if so personal
rights and liberty would be lost.

® Unlike the state constitutions, the Constitution of
1787 lacked a bill of rights to limit the government
and protect personal liberties.

® Unlike the state constitutions, the U.S. Consti-
tution did not provide for adequate representation
and participation of the people in their govern-
ment.

® The proposed U.S. Constitution granted power tn
the national government to raise and maintain a
large standing army in peacetime and to control
the state-level armed forces, the militia; this mil-
itary power could be used to destroy personal lib-
erty because of insufficient constitutional limits or
safeguards against it.

The "’Pennsylvania Minority” argued that a na-
tional government under the proposed U.S. Con-
stitution would rely upon military power to enforce
unpopular laws, such as new taxes. Thus personal
liberty would be eroded and eventually destroyed.

Address of the “Pennsylvania Minority”

The following excerpt from the add:ess of the
’Pennsylvania Minority” emphasizes A ati-Federal-
ist ideas on military powers in the Cor:stitution of
1787 and the threat posed by them to personal lib-
erty. Examine these ideas and compare them to the
alternative position of Madison in The Federalist 41
(see Lesson 9).

The Address and Reasons of Dissent of the
Minority of the Convention of Pennsylvania
To Their Constituents

December 18, 1737

. . . From the foregoing investigaticn, it appears
that the Congress under this constitution will not
possess the confidence of the people, which is an
essential requisite in a good government, for unless
the laws command the confidence and respect of the
great body of the people, so as to induce them to
support them, when called on by the civil magis-
trate, they must be executed by the aid of a numer-
ous standing army, which would be inconsistent
with every idea of liberty; for the saine force that
may be employed to compel obedience to good laws,
might and probably would be used t> wrest from
the people their constitutional liberties The framers
of this constitution appear to have been aware of
this great deficiency; to have been sensible that no
dependence could be placed on the people for their
support: but on the contrary, that the government
must be executed by force. They have therefore
made a provisioa for the purpose in a permanrent
STANDING ARMY and a MILITIA that may be sub-
jected to as strict discipline and government.

A standing army in the hands of a government
placed so independent of the people, may be made
a fatal instrument to overturn the public liberties; it
may be employed to enforce the collection of the
most oppressive taxes, and to carry into execution
the most arbitrary measures. An ambitious man who
may have the army at his devotion, may step up
into the throne, and seize upon absoiute power.
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The absolute unqualified command that Congress
have over the militia may be made instrumental to
the destruction of all liberty, both public and private;
vrhether of a personal, civil or religious nature.

First, the personal liberty of every man probably
from sixteen to sixty years of age may be destroyed
by the power Congress have in organizing and gov-
erning of the militia. As militia they may be subject
to fines to any amount, levied in a military manner;
they may be subjected to corporal punishments of
the most disgraceful and humiliating kind, and to
death itself, by the sentence of a court martial: To
this our young men will be more immediately sub-
jected, as a select militia, composed of them, will
best answer the purposes of government.

Secondly, the rights of conscience may be vio-
lated, as there is no exemption of those persons who
are conscientously scrupulous of bearing arms. . . .

Thirdly, the absolute command of Congress over
the militia may be destructive of public liberty; for
under the guidance of an arbitrary government, they
may be made the unwilling instruments of tyranny.
The militia of Pennsylvania may be marched to New
England or Virginja to quell an insurrection occa-
sioned by the most galling oppression, and aided by
the standing army, they will no doubt be successful
in subduing their liberty and independency. . . .
Thus may the militia be made the instruments of
crushing the last efforts of expiring liberty, of riv-
eting the chains of despotism on their fellow citi-
zens, and on one another. This ~ower can be
exercised not only without violati  he constitu-
tion, but in strict conformity with it; it is calculated
for this express purpose, and will doubtless be ex-
ectited accordingly.

As this government will not enjoy the confidence
of the people, but be executed by force, it will be a
very expensive and burthensome.government. The
standing army must be numerous, and as a further
support, it will be the policy of this government to
multiply officers in every department: judges, col-
lectors, tax-gatherers, excisemen and the whole host
of revenue officars will swarm over the land, de-
vouring the hard earnings of the industrious. . . .

We have. . . .onfined our objections to the great
and essential defects; the main pillars of the consti-
tution; which we have shown to be inconsistent with
the liberty and happiness of the people. . . .

Signed by Twenty-One Members of the Pennsyl-
vania Ratifying Convention, Who Voted Against the
Constitution of 1787.

Examine the 'Pennsylvania Minority’s" ideas on power
and personal liberty in a constitutional government. An-
swer the questions below, which pertain to the pre-
ceding excerpt from The Address and Reasons of Dissent
of the Minority of the Convention of Pennsylvania To
Their Constituents. The questions stem from the fol-
lowing proposed amendments to the Constitution
of 1787, which were advocated by the "Pennsylvania
Minority.”

a. That. . . as standing armies in the time
of peace are dangerous to liberty, they
ought not to be kept up: and that the mil-
itary shall be kept under strict subordina-
tion to and be governed by the civil
powers.

b. That the power of organizing, arming and
disciplining the militia . . . remain with
the individual states, and that Congress
shall not have authority to call or march
any of the militia out of their own state,
without the consent of such state, and for
such length of time only as such state shall

agree.

1. What were the “’Pennsylvania Minority’s” crit-
icisms of military powersin the Constitution of 17872

2. Would these two proposed amendments cor-
rect faults in the Constitution emphasized by the
“Pennsylvania Minority’” in the preceding docu-
ment? Explain

3. What do these two proposed amendments re-
veal about the “Pennsylvania Minority’s” views on
(a) powers of state governments in relationship to
the U.S. government, (b) national security as a maior
goal of government, and (c) personal liberty as a
major goal of gevernment?




99

Lesson Set VI
James Madison, The Federalist, and the Bill of Rights

Beginning in May 1787, the delegates from the
thirteen states met at the Federal Convention in Phil-
adelphia to revise the defective Articles of Confed-
eration. James Madison from Virginia led a group
of delegates to press for a larger purpose—the es-
tablishment of a strong central government. On Sep-
tember 17, 1787, the Convention completed its work
and proposed to the states a federal form of gov-
ernment based upon popular sovereignty. Their
plan was incorporated in a written constitution.

The idea that a biil of rights should be included
in the Constitution of 1787 did not have much sup-
port, when it was suggested by Geoige Mason of
Virginia during the final days of the Convention. On
September 12, 1787, just five days before adjourn-
ment, Mason remarked that he ““wished the plan
[the Constitution] had been prefaced by a Bill of
Rights.” Mason knew that eight states had Bills of
Rights in their recently drafted state constitutions.
te felt that a Bill of Rights could be drafted in a few
hours using these existing bills of rights as models.

Elbridge Gerry of Massachusetts motioned and
Mason seconded that a committee be established to
draft a Bill of Rights. The Delegates failed to grasp
the seriousness of Gerry’s and Mason’s proposal.
After very lit'le debate, the motion was defeated.

The persuasive argument seems to have been of-
fered by Roger Sherman of Connecticut, the only
delegate whose oppusition to the Bill of Rights is
recorded, when he said, ""The State Declarations of
Rights [bills of rights] are not repealed by the Con-
stitution; and being in force are sufficient.”

The final document was signed two days later
with only Mason, Gerry, and Randolph refusing to
sign. The fight for a Bill of Rights had just begun.
The Anti-Federalists—those individuals opposed to
the ratification of the Constitution—made the ab-
sence of a Bill of Rights the centerpiece of their at-
tack. James Madison moved from an initial view at
the Constitutional Convention that a Bill of Rights
was unnecessary to becoming a supporter of such
rights in the first session of Congress.

This Lesson Set explores important questions about
the addition of a Bill of Rights to the Constitution
of 1787. It also includes a comprehensive chronology
of events associated with James Madison, The Fed-
eralist Papers, the ratificabun debate, and the Bill of
Rights.

This Lesson Set includes two Teaching Plans and
accompanying Lessons for students: (2) No. 11: Al-
ternative Ideas on 1 Bill of Rights and (b) No. 12:
Chronology of Major Political Events, 1787-1791.
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Lesson 11: Teaching Plan
Alternative Ideas on a Bill of Rights

Objectives

Students are expected to

1) know and appreciate the arguments of ad-
vocates and opponents of including *he Bill of
Rights in the Constitution;

2) understand the primary political concepts and
ideas included in the Bill of Rights;

3) know and appreciate the political vocabulary
and concepts upon which the Founders based
their conception of government and society;

4) interpret and analyze primary and secondary
sources on the Bill of Rights, James Mudison,
and the Founders;

5) construct a thesis or central argument in writ-
ing on relevant interpretative questions con-
cerning the Bill of Rights, James Madison, the
Founders, ratification of the Constitution, and
the politics in the new republic from 1787 to
1791;

6) support a thesis with sufficient evidence and
logic from primary as well as secondary read-
ings;

7) participate knowledgeably in class discus-
sions on the Bill of Rights, James Madison,
the ratification of the Constitution, and the
politics in the new republic from 1787 to 1791.

Estimation of Time Needed to Complete This Lesson: No
More Than Five Classroom Periods.

Opening the Lesson

Assign the refevant pages in your textbook or the
Constitutional Convention, the ratification of the
document, and the passage of a Bill of Rights. Ask
students to discuss why the Bill of Rights was
adopted, according to the textbook. (Allow students
about fifteen to twenty minutes to discuss this ques-
tion.)

Divide the class into small groups of four or six
members, depending on the size of the class. Pro-
vide each group with this question: In 1787-88, was
the inclusion of a Bill ot Rights in the United States
Constitution a necessity?

Once a group receives the question, it is further
divided into two or three students arguing yes or
two or three student arguing no. Each student writes
a one-page position paper, based upon the primary

documents and additional reading, if possible, de-
fending his or her side of the question.

Developing the Lesson

Show students the narrative descriptions and pri-
mary documents in this lesson that pertain to the
assigned question. Inform students that their one-
page essays are due in two days.

Provide time in class for students to discuss the
assignment in their small groups. The teacher
should circulate among the groups to answer ques-
tions and direct students in their conduct of this
assignment. Students may also want to use class
time for reading, planning, and writing to carry ou"
this assignment.

Concluding the Lesson

During the final two days of the lesson, conduct
classroom debates in response to the assigned ques-
tion. Select two or three students to present the af-
firmative argument and two or three students to
present the negative side.

The preferred debate format involves (1) twenty
minutes for the first affirmative presentation; (2)
three minutes of questions from the negative; (3)
twenty minutes for the first negative presentation;
(4) three minutes of questions from the affirmative;
and (5) each side having twenty minutes to respond
to evidence and arguments from their opponents as
well as offering new evidence to rebuild their initial
arguments.

Use one class period for steps one through four.
Use a second class period to involve other members
of the class in the debate. Students who have pre-
pared arguments on the positive side should sup-
port this team in the debates. Students who have
prepared arguments on the negative position should
join this side of the debate. This approac allows
the entire class to be involved in the debates.
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Lesson 11
Alternative Ideas on a Bill of Rights

Introduction

In 1787-88, was the inclusion of a Bill of Rights in
the Constitution a necessity? Consider the argu-
ments of Federalists and Anti-Federalists in re-
sponse to this question.

The abbreviated debate about the Bill of Rights in
the closing days-of The Constitutional Convention
in Philadelphia revealed some of the emerging ar-
guments used by the Federalists and Anti-Federal-
ists in the ratification conventior.s held in each state.
The Federalists, including James Madison, seemed
to view the efforts to include a Bill of Rights in the
written Constitution s an effort to prevent the adop-
tion of a new government.

George Mason harbored great fears about the es-
tablishment of a powerful central government ca-
pable of destroying state powers. In the days before
he expressed a desire for a Bill of Rights, he declared,
"’that he would sooner chop off his right hand than
put it to the Constitution as it now stands.” His
major worry seems to have been the commerce
power of the national government. This power could
be used to destroy the staple crop economy of the
South. He found the control of commerce by a sim-
ple majority (51 per cent) vote by the Congress as
"an insuperable objection” to the acceptance of the
Constitution. He advocated that all commercial leg-
islation require a two-thirds vote of both bodies. This
approach was not included in the final document.

Once the Convention voted on September 17, 1787
to submit the Constitution to the several states for
ratification, Mason and several other opponents of
the new government pursued a strategy of advo-
cating a second convention to correct flaws and over-
sights in the existing proposal. Their aim was to
convene a second convention and protect state pow-
ers by destroying powers granted to the central gov-
ernment.

Arguments for a Bill of Rights

First, consider the arguments of those men ad-
vocating that a Bill of Rights should be included in
the Constitution. In a letter, published in several
newspaypers during the autumn of 1787, George Ma-
son stated his reservation about the new Constitu-
tion due to an absence of a Bill of Rights.

George Masoni’s Objections tc the Constitution
November 1787

There is no declaration of rights: and the laws of
the general government being paramount to the
laws and constitutions of the several states, the dec-
larations of rights, in the separate states, are no se-
curity. Nor are the people secured even in the
enjoyment of the benefits of the common law, which
stands here upon no otuier foundation than it having
been adopted by the respective acts forming the con-
stitutions of the several states. . .

Under their own construction of the general clause
at the end of the enumerated powers, the Congress
may grant monopolies in trade and commerce, con-
stitute new crimes, inflict unusual and severe pun-
ishments, and extend their power as far as they shall
think proper; so that the state legislatures have no
security for the powers now presumed to remain to
them; or the people for their rights.

There is no declaration of any kind for preserving
the liberty of the press, the trial by jury in civil
causes, nor against the danger of standing armies
in time of peace. . . .

Mason’s worry about “the general clause at the
end of the enumerated powers’ and “the laws of
the general government being paramount to the
laws and constitutions of the several states” refers
to Article I, Section 8, Provision 18 and Article VI of
the new Constitution. These provisions, along with
the clause granting “ongress the power to “promote
the general welfare,” created alarm in the defenders
of state authority and the rights of the people. The
relevant provisions are presented below.

The Constitution of the United States
Article I, Section 8, Provision 18

The Congress shall have Power To . . . make all
Laws, whick shall be necessary and proper for car-
rying into Execution the foregoing Powers, and all
other Powers vested by this Constitution in the Gov-
ernment of the United States, or in any Department
or Officer thereof.
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Article VI

This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, urder the
Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall
be bound therety, ans'thing in the Constitution or
Laws of any State to tste contrary notwithstanding.

These broad grants of power to the sovereign Fed-
eral Union made the protections in a Bill of Rights
an imperative for the Anti-Federalists. An Anti-Fed
eralist, the Federal Farmer, shaped the argument as
one concerning the rights of all people.

Letter II
From the Federal Farmer to the Republican

October 9, 1787
Dear Sir,

. . . There are certain unalienable and fundamen-
tal rights, which informing the social compact, ought
to be explicitly ascertained &nd fixed—a free and
enlightened people, in forming this compact, will
not resign all their rights to those who govern, and
they will fix limits to their legislators and rulers,
which will soon be plainly seen by those who are
governed, as well as by those who govern: and the
latter will know they cannot be passed unperceived
by the former, and without giving a general alarm—
These rights should be made the basis of every con-
stitution; and if a people be so situated, or have such
different opinions that they cannot agree in ascer-
taining and fixing them, it is a very strong arguraent
against their attempting to form one entire society,
to live under one system of laws only.—I confess, I
never thought the people of these states differed
essentially in these respects; they having derived all
these rights from one common source, the British
systems; and having in the formation of their state
constitutions, discovered that their ideas relative to
these rights are very similar. However, it is now said
that the states differ so essentially in these respects,
and even in the important article of the trial by jury,
that when assembled in convention, they can agree
to no words by which to establish that trial, or by
which to ascertain and establicn many other of these
rights, as fundamental articles in the social compact.
If so, we proceed to consolidate the states on no
solid basis whatever . . .

The Federal Farmer

On November 1, 1787, an Anti-Federalist, using
the pseudonym of Brutus, wrote in The New York
Journal that the rights of the people could ONLY be
protected by a Bill of Rights functioning as an in-
tegral part of the new constitution and government.

Essay II (Brutus)

November 1, 1787
To the Citizens of the State of New York

. . . Those who have governed have been found

in all ages active .0 enlarge their powers and abridge
[limit] the publicliberty. This has induced the people
in all countries, where any sense of freedom re-
mained, to fix barriers against the encroachments of
their rulers. The country from which we have de-
rived our origin [England] is an eminent example of
this. Their Magna Carta and Bill of Rights have long
been the boast as well as the security of that nation.
I need say no more I presume, to an American, than
that this principle is a fundamental one in all the
constitutions of our own states [the 13 United States
of America); there is not one of them but what is
either founded on a declaraticn or bill of rights, or
has certain express reservation of rights interwoven
in the body of them. . . . It is therefore the more
astonishing that this grand security to the rights of
the people is not to be found in this Constitu-
tion. . . .
. . . The powers, rights, and authority granted to
the general government by this Constitution are as
complete, with respect to every object to which they
extend, as that of any state government. It reaches
to every thing which concerns human happiness—
Life, liberty, and property are under its control.
There is the same reason, therefore, that the exercise
of power, in this case, should be restrained within
proper limits [by a Bill of Rights] as in that of the
state government. . . .

. . . Ought not a government, vested with such
extensive and indefinite authority, to have been re-
stricted by a declaration of rights? It certainly ought.

So clear a point is this thatI cannot help suspecting
that persons who attempt to persuade people that
such reservations were less necessary under this
Constitution than under those of the states are will-
fully endeavoring {trying] to deceive, and to .ead
you into an absolute state of vassalage.

Brutus
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Federalist Ideas on a Bill of Rights

The publication of Grutus’ essay alarmed James
Madison and Alexander Hamilton and produced a
Federalist defense of the new Constitution without
a Bill of Rights.

The Federalist justification for not including a Bill
of Rights centered on contentions that individual
rights were protected by the state constitutions, that
the new government possessed only enumerated
powers and other protections were not affected, that
such amendments might weaken the federal gov-
ernment, and that such provisions might prove dan-
gerous. The greatest danger the Federalists
identified was that an imperfect enumeration of in-
dividual rights would imply that those excluded ex-
isted at the pleasure, of the government.

James Madison speaking at the Virginia Ratifica-
tion Convention stated, “If an enumeration be made
of all ourrights, will it not be implied that everything
omitted is given to the general government. An im-
perfect (incomplete) enumeration is dangerous.”

Earlier, on October 6, 1787, James Wilson of Penn-
sylvania discussed the danger of adding a Bill of
Rights to the Constitution.

James Wilson, State House Speech
October 6, 1787

. . . When the people established the powers of
legislation under their separate governments, they
invested their representatives with every right and
authority which they did not in explicit terms re-
serve; and therefore upon every question respecting
the jurisdiction of the House of Assembly, if the
frame of government is silent, the jurisdiction is ef-
ficient and complete. But in delegating federal pow-
ers, another criterion was necessarily introduced,
and the congressional power is to be collected, not
from tacit implication, but from the positive grant
expressed in the instrument of the union. Hence, it
is evident, that in the former case everything which
is not reserved is given; but in the latter the reverse
of the proposition prevails, and everything which is
not given is reserved.

This distinction being recognized, will furnish an
answer to those who thirk the omission of a bill of
rignts a defect in the proposed constitution; for it
would have been superfluous and absurd to have
stiplulated with a federal body of our own creation,
that we should enjoy those privileges of which we
are not divested, either by the intention or the act
that has brought the bod; into existence. For in-
stance, the liberty of the press, which has been a
copious source of declamation and oppositicn—

what control can proceed from the Federal govern-
ment to shackle or destroy that sacred palladium of
national freedom? If, indeed, a power similar to that
which as been granted for the regulation of com-
merce had been granted to regulate literary
publications, it would have been as necessary to stip-
ulate that the liberty of the press should be preserved
inviolate, as that the impost should be general in its
operation. . . . In truth, then, the proposed system
possesses no influence whatever upon the press,
and it would have been merely nugatory to have
introduced a formal declaration upon the subject—
nay, that very declaration might have been con-
strued to imply that some degree of power was
given, since we undertook to define its extent. . . .

The Federalist position was developed further in
The Federalist 84, published by Alexander Hami:ton
of New York on May 2§, 1788.

The Federalist No. 84 (Hamilton)

May 28, 1788
To the People of the State of New York:

. . . [Critics of the Constitution object to it be-
cause they say it] contains no bill of rights. . . .

. . . I answer that the Constitution proposed by
the convention contains . . . a number of such pro-
visions.

Independent of those which relate to the structare
of the government [separation of powers among
three branches of government, a system whereby
each branch of government can check the power of
the other branchss, and division of power between
the national government and the state governments]
we find the following. . . . [Hamilton lists parts of
the Constitution of 1787 that include provisions for
protection of rights and liberties of the people, such
as Article I, Sections 9 and 10 and Article 3, Sections
2 and 3.]

I. . . affirm that bills of rights, in the sense and
to the extent in which they are contended for, are
not unly unnecessary in the proposed Constitution
but would even be dangerous. They would contain
various exceptions to powers which are not granted;
and, on this very account, would afford a . . . pre-
text to claim more than were granted. For why de-
clare that tkings shall not be done which there is not
power to do? Why, for instance, should it be said
that the liberty of the press shall not be restrained,
when no power is given by which restrictions may
be imposed? I will not contend that such a provision
would confer a regulating power; but it is evident
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that it would furnish, to men disposed to usurp, a
plausible pretense for claiming that power. They
might urge with a semblance of reason that the . . .
provision against restraining the liberty of the press
afforded a clear implication that a power to prescribe
proper regulations concerning it was intended to be
vested in the national government. This may serve
as a specimen of the numerous handles which would
be given to [those wanting to usurp power on the
pretext of guarding peoples’ liberties] by the indul-
gence of an injudicious zeal for bills of rights. . . .
. . . What signifies a declaration that "the liberty
of the press shall be inviolably preserved?”” What is
the liberty of the press? Who can give it any defi-
nition which would not leave the utmost latitude for
evasion? I hold it to be impracticable; and . . . its
security, whatever fine declarations may be inserted
in any constitution respecting it, must altogether de-
pend on public opinion, and on the general spirit of
the people and of the government. And here . . .
inust we seek for the only solid basis of all our
rights. . . .
. . .The truthis. . . that the Constitution is itself
. . . ABILL OF RIGHTS. . . . Is it one object of a
bill of rights to declare and specify the political priv-
ileges of the citizens in the structures and admin-
istration of the government? This is done in the most
ample and precise manner in the plan of the con-
vention. . . . Is another object of a bill of rights to
define certain immunities and modes of proceeding,
which are relative to personal and private concerns?
This. . . hasalso been attended to. . . in the same
plan. Adverting . . . to the substantial meaning of
a bill of rights, it is absurd to allege that it is not to
be found in the work of the convention. . . . It may
be said that it does not go far enough. . . .
Publius

Madison Backs a Bill of Rights

In 1787 and 1788, the Bill of Rights emerged as
the most emotional issue in the debates about the
ratification of the Constitution. The Anti-Federalists
created alarm throughout the several states because
it seemed that the liberties of the people were at
risk. While the issue provided much needed unity
to the Anti-Federalists, it ultimately contributed ‘2
their loss in the fight against the supporters of the
Constitution. Madison, Hamilton, Wilson, and the
Federalists slowly recognized that adding a Bill of
Rights wouid cripple the Anti-Federalists opposition
to the adoption of the Constitution.

James Madison’s skill as a politician is manifest in
his transformation from opponent of its inclusion to
the leader of the effort in the first session of Congress
to include a Bill of Rights in the Constitution. The
Anti-Federalist faction in Virginia, led by Patrick
Henry, prevented Madison from -erving in the Sen-
ate and slated James lonroe as his opponent for a
seat in the House of Representatives. In a very tight
race, won by less than four hundred votes by Mad-
ison, he promised his constituents that if elected he
would introduce a Bill of Rights in the first session
of Congress.

At the first session of Congress in 1789, Madison
proposed several amendments to the Constitution,
which would become a Bill of Rights.

There have been objections of various kinds

. . against the Constitution, but I believe th>
great mass of the people who opposed it, dis-
liked 1t because it did not contain effectual
(guarantees against] encroachments on partic-
ular rights, and those safe-guards which they
have been long accustomed to have interposed
between them and the magistrate who exer-
cises the sovereign power; nor ought we to
consider them safe, while a great number of
our follow citizens think these securities nec-
essary.

A majority in Congress seemed ready to support
most of Madison's proposals, calling for only minor
changes. Congress approved twelve amendments.
More than two-thirds of the members voted for the
amendments, as required by Article V of the Con-
stitution. Congress then sent the amendments to the
states in accordance with Article V. After three-
fourths of the states ratified te. of these amend-
ments (December 15, 1791), they became part of the
Constitution. These amendments to the Constitu-
tion (I-X) are called the Bill of Rights.
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Questions for Discussion and Debate

The Core Question: In 1787-88, was the inclusion of
a Bill of Rights-in the Constitution a necessity?
1. What were the responses of the following
Anti-Federalists to this core question?
a. George Mason
b. The Federal Farmer
c. Brutus
2. What were the responses of the following Fed-
eralists to this core question?
a. James Wilson
b. Alexander Hamilton
c. James Madison
3. What is your position in response to the core
question?

-t
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Lesson 12: Teaching Plan
Chronology of Major Political Events, 1787-1791

Objectives

Students are expected to

1) use a timetable of events to locate facts;

2) use a timetable to answer questions about the
chronology of main events associated with the
debate about ratification of the Constitution
of 1787;

3) arrange events in chronological order;

4) match events with the dates of those events;

5) interpret facts presented in a chronological
list.

Estimation of Time Needed to Complete This Lesson: No
more than One Classroom Period.

Opening the Lesson

Ask students to read the events in the timetable.
Invite them to raise questions in regard to events
about which they are curious or confused. Discus-
sion of these questions can be related to material
covered in Lessons 1 and 2. Assign activities 1 «and
2 at the end of the lesson.

Developing the Lesson

Have students use the timetable to complete Ac-
tivities 1 and 2 at the end of the lesson. Discuss
correct answers with students. See the answers be-
low.

Concluding the Lesson

Have students complete the activity at the very
end of the lesson, which is titled “Interpreting
Facts.” Discuss answers with students. This activity
involves interpretive and speculative responses.
There may be reasonable differences in the answers
of students. Probe for reasons in support of re-
sponses.

Answers to Activities 1 and 2

1. Events below are listed in chronological or-
der.

g. first essay by Brutus was printed.

a. first Federalist Paper was printed.

¢. Madison wrote the first of his 29 Federalist
Papers (Federalist 10).

e. New Hampshire ratified the Constitu-
tion.

b. Virginia ratified the Constitution.

d. Madison presented a proposed Bill of
Rights to the first session of Congress
under the Constitution.

f. Rhode Island ratified the Constitution.

2. Answers to the Matching Activity (Roman

Numerals That Belong in the Spaces in List

B).

\%
Vil
11
. VI
I
v
IX
L

. VIII
X
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Lesson 12

Chronology of Major Political Events, 1787-1791

September 17, 1787: Conclusion of the Federal
Cerz.vention; each of the 12 state delegations voted
to approve a final copy of a proposed Constitution
of the United States.

September 20, 1787: The Congress of the United
States received the propesed Constitution.

September 28, 1787: Congress voted to send the
Constitution to the legislature of each state; Con-
gress asked each state to either approve or reject the
proposed Constitution.

October5, 1787: The first of eighteen Anti-Fed-
eralist articles by Centinel (penname for Samuel
Bryan) was printed in the Philadelphia In.cpendent
Gazette.

October 8, 1787: The first in a series of letters by
The Federal Farmer was written in support of the
Anti-Federalist cause. These letters wexre published
in a pamphlet and circulated widely in the United
States. Until recently, most scholars believed that
The Federal Farmer was Richard Henry Lee of Vir-
ginia. Scholars today are uncertain about the identity
of the author of these letters.

October 18, 1787: The first in a series of 16-Anti-
Federalist essays by Brutus (pseudonym) appeared
in the New York Journal; these essays were represen-
tatives of many Anti-Federalist writings published
throughout the United States during the debates on
the Constitution; although the identity of Brutus is
unknown, most scholars today believe he was Rob-
ert Yates of New York.

October 27, 1787: The first Federal:.. paper written
by Alexander Hamilton appeared in a New York City
newspaper, The Independent Journal; this was the first
in a series of 85 essays under the pseudonym Publius
(51 by Hamilton) to explain the Constitution of 1787
and argue for ratification of it.

October 31, 1787: The second Federalist paper was
published; it was the first of five essays written by
John Jay under the pseudonym of Publius.

November 22, 1787: The tenth Federalist paper was
published; this was the first of 29 essays written by
James Madison under the pseudonym of Publius.

December 7, 1787: Delaware was the first state to
ratify the Constitution; the vote was 30-0.

December 12, 1787: Pennsylvania ratified the Con-
stitution by a 46 to 23 vote.

December 18, 1787: New Jersey ratified the Con-
stitution by a 38-0 vote. Twenty-one members of the
Pennsylvania Ratifying Convention signed an Anti-

Federalist statement: The Address and Reasons of Dis-
sent of the Minority of the Convention of Pennsylvania
to their Constituents. Printed first in the Pennsylvania
Packet, it later was reprinted and circulated widely
in Pennsylvania and other states. The probable au-
thor of this statement was Samue! Bryan.

January 2, 1788: Georgia was the fourth state to
ratify the Constitution; the vote was 26-0.

January 9, 1788: Connecticut ratified the Consti-
tution by a 128 to 40 vote.

February 6, 1788: Massachusetts was the sixth
state to ratify the Constitution; the vote was 187-168;
a Federalist victory was secured by promising to
amend the Constitution to guarantee certain rights
of the people and the states.

March 22, 1788: Volume I of The Federalist was
published by McLean and Company of New York
City. It included 36 essays, which had previously
appeared in New York newspapers.

March 24, 1788: In a state-wide referendum, vot-
ers of Rhode Island rejected the Constitution; the
vote was 2,711 to 239.

April 2, 1788: The Federalist No. 77 by Alexander
Hamilton was published; this was the last essay in
this series to appear initially in a newspaper (eight
more essays would be written to complete the se-
ries).

April 28, 1788: Maryland was the seventh state to
ratify the Constitution; the vote was 63-11.

May 23, 1788: South Carolina ratified the Consti-
tution by a vote of 149-73; amendments were pro-
posed.

May 28, 1788: Eight Federalist Papers (numbers 78-
85 by Hamilton) appeaied in print for the first time
in Volume II of The Federalist, which was published
by McLean and Company (Volume II included num-
bers 37-85); the complete collection of The Federalist
Papers was included in two volumes.

June 21, 1788: New Hampshire was the ninth state
to ratify the Constitution, the vote was 57-47, amend-
ments were proposed.

June 25, 1788: Virginia ratified the Constitution by
a 89-79 vote.

June 27, 1788: The Virginia Ratifying Convention
proposed amendments to the Constitution; these
amendments, including a Bill of Rights, were ad-
vanced initially by Anti-Federalist leaders (for ex-
ample, George Mason and Patrick Henry), Federalist
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leaders (James Madison, for example) pledged to
add a Bill of Rights to the Constitution.

July 2, 1788: Cyrus Giriffin, the president of Con-
gress, recognized that a minimum of nine states had
ratified the Constitution, as required by Article VII
of the document.

July 26, 1788: New York was the eleventh state to
ratify the Constitution; the vote was 30-27; amend-
ments were proposed.

August 2, 1788: The North Carolina Convention
refused to ratify the Constitution; amendments were
proposed.

October 10, 1788: Congress under the Articles of
Confederation completed its last day of existence; it
was disbanded to make way for a new government
under the Constitution of 1787.

April 1, 1789: Members of the House of Repre-
sentatives, elected under the Constitution, met and
began to organize their branch of the new Congress.

April 6, 1789: Members of ihe Senate, elected un-
der the Constitution, met ard began to organize
their branch of the new Congress.

April 30, 1789: George Washington, elected as the
first President under the new Constitution, was in-
augurated.

June 8, 1789: James Madison, Representative from
Virginia, presented a Bill of Rights as a set of amend-
ments to the Constitution.

September 25, 1789: Congress approved amend-
ments to the Constitution (a Bill of Rights) and sent
them to the states for ratification.

November 21, 1789: North Carolina became the
twelfth state to ratify the Constitution; the vote was
194-77.

May 29, 1790: Rhode Island ratified the Consti-
tution, the last of the original thirteen states to do
s0; the vote was 34-32.

December 15, 1791: Virginia was the eleventh
state to ratify ten amendments to the Constitution;
these amendments became part of the Constitution,
the Bill of Rights.

Using Facts About Chronology

1. Arrang..ig Events in Chronological Order. The
items in the list below are NOT in chronological
order. Rearrange these items in chronological order
(the order in which they happened). Write your list
of items correctly, in chronological order, on a sep-
arate piece of paper. Refer to the list of events in the
preceding timetable to help you complete this activ-

ity.

Scrambled List of Ten Zvents

First Federalist Paper was printed.

Virginia ratified the Constitution.

¢. Madison wrote the first of his 29 Federalist Pa-
pers (Federalist 10).

d. Madizon presented a proposed Bill of Rights

to the first session of Congress under the Con-

stitution.

New Hampshire ratified the Constitution.

Rhode Island ratified the Constitution.

First essay by Brutus was printed.

2. Matching Activity. Match dates in LIST A with
the correct events in LIST B. Write the numeral next
to a date in LIST A in the correct space next to an
event in LIST B.

o »

@ ™o

LIST A

I October 27, 1787

I November 21, 1789
I May 28, 1788

IV April 30, 1789

V  July 26, 1788

VI June 25, 1788

VII December 7, 1787
VIII September 28, 1787
IX September 17, 1787
X March 22, 1788

LIST B

New York ratified the Constitution.
Delaware ratified the Constitution.
Volume 2 of The Federalist was pub-
lished.

Virginia ratified the Constitution.
Federalist 1 was published.
Washington became President under
the Constitution.

7. The Constitutional Convention
ended.

8. North Carolina ratified the Constitu-
tion.

9. The Confederation Congress sent the
Constitution to the legislatures of the
thirteen states.

10. Volume 1 of The Federalist was pub-
lished.

tadiadie
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Interpreting Facts in a Timetable

Refer to facts in the list of events in the preceding
timetable. Use these facts to respond to the items
below.

1. Identify at least three events that can be linked
to the origin and development of the project to write
and publish The Federalist.

2. Which five events in the timetable would you
identify as most significant in the history of the rat-
ification debates of 1787-1788?

3. List in chronological order the five events in
your response to item 2 above.

4. Why do you think these five events are the
most significant ones in the history of the ratification
debates?




Montpelier, the home of James Madison, as it is today (near Orange, Virginia). Montpelier passed out of the Madison
family shortly after the fourth President’s death in 1836. At the turn of the century, William du Pont of Wilmington,
Delaware bought the estate. A descendant, Marian du Pont Scott, bequeathed Montpelier to the National Trust for Historic

)
E TC‘Presewation in 1984, and it is now open to the public.

AR Source: . National Trust for Historic Preservation

[N

1




111

Part Three: Documents

Part Three consists of selected primary docu-
ments. There are seven papers of James Madison in
The Federalist, and six papers of Anti-Federalist writ-
ers. These documents are listed below:

The Federalist No. 10

The Federalist No. 14.

The Federalist No. 39.

The Federalist No. 41.

The Federalist No. 47.

The Federalist No. 48.

The Federalist No. 51.

Essay I, Brutus.

Essay IV, Brutus.

Letter IV, Agrippa.

Letter XVII, The Federal Farmer.

Letter I, Centinel.

The Address and Reasons of Dissent of the Minority
of the Conventicn of Pennsylvania To Their Con-
stituents.

ORXNG W
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The Lessons in this volume include excerpts from
the documents in the preceding list. Teachers may
want to duplicate and distribute copies of these doc-
uments to students. Teachers are advised to read
the complete text of each document before using
excerpts from it in a Lesson.




Montpelier (near Orange, Virginia) was the non.e of James Madison. The father of James Madison began construction of
this building in 1755, when James was four years old. This print depicts Montpelier in 1830, about six years before James
Madison died.

Source: National Trust for Historic Preservation.
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Docum«nt 1
The Federalist No. 10 (Madison)

November 22, 1787
To the People of the State of New York:

AMONG the numerous advantages promised by a
well-constructed Union, none deserves to be more
accurately developed than its tendency to break and
control the violence of faction. The friend of popular
governments never finds himself so much alarmed
for their character and fate as when he contemplates
their propensity to this dangerous vice. He will not
fail, therefore, to set a due value on any plan which,
without vidlating the principles to which he is at-
tached, provides a proper cure for it. The instability,
injustice, and confusion introduced into the public
counciis, have, in truth, been the mortal diseases
under which popular governments have every-
where perished, as they continue to be the favorite
and fruitful topics from which the adversaries to
liberty derive their most specious declamations. The
valuable improvements made by the American con-
stitutions on the popular models, both ancient and
modern, cannot certainly be too much admired; but
it would be an unwarrantable partiality, to contend
that they have as effectually obviated the danger on
this side, as was wished and expected. Complaints
are everywhere heard from our most considerate
and virtuous citizens, equally the friends of public
and private faith, and of public and personal liberty,
that our governments are too unstable, that the pub-
licgood is disregardea in the conflicts of rival parties,
and that measures are too often decided, not ac-
cording to the rules of justice and the rights of the
minor party, but by the superior force of an inter-
ested and overbearing majority. However anxiously
we may wish that these complaints had no foun-
daiion, the evidence of known facts will not permit
us'to deny that they are in some degree true. It will
be found, indeed, on a candid review of our situa-
tion, that some of the distresses under which we
labor have been erroneously charged on the oper-
ation of our governments, but it will be found, at
the same time, that other causes will not alone ac-
count for many of our heaviest misfortunes; and,
particularly, for that prevailing and increasing dis-
trust of public engagements, and alarm for private
rights, which are echoed from one end of the con-

tinent to the other. These must be chiefly, if not
wholly, effects of the unsteadiness and injustice
with which a factious spirit has tainted our public
administrations.

By a faction I understand a number of citizens,
whether amounting to a majority or minority of the
whole, who are united and actuated by some com-
mon impulse of passion, or of interest, adverse to
the rights of other citizens, or to the permanent and
aggregate interests of the community.

There are two methods of curing the mischiefs of
faction: the one, by removing its causes; the other,
by controlling its effects.

There are again two methods of removing the
causes of faction: the one, by destroying the liberty
which is essential to its existence; the other, by giv-
ing to every citizen the same opinions, the same
passions, and the same interests.

It could never be more truly said than of the first
remedy that it was worse than the disease. Liberty
is to faction what air is to fire, an aliment without
which it instantly expires. But it could not be lecs
folly to abolish liberty, which is essential to political
life, because it nourishes faction than it would be to
wish the annihilation of air, which is essential to
animal life, because it imparts to fire its destructive
agency.

The second expedient is as impracticable as the
first would be unwise. As long as the reason of man
continues fallible, and he is at liberty to exercise it,
different opinions will be formed. As long as the
connection subsists between his reason and his self-
love, his opinions and his passions will have a re-
uprocal influence on each other; and the former will
be objects to which the latter will attach themselves.
The diversity in the faculties of men, from which
the rights of property originate, is not less an in-
superable obstacle to a uniformity of interests. The
protection of these faculties is the first object of gov-
ernment. From the protection of different and un-
equal faculties of acquiring property, the possession
of different degrees ana “inds of property imme-
diately results; and from the influence of these on
the sentiinents and views of the respect.ve propri-
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ators ensues a division of the scciety into different
interests and parties.

The latent causes of faction are thus sown in the
nature of man; and we see them everywhere brought
into different degrees of activity, according to the
different circumstances of civil society. A zeal for
different opinions concerning religion, concerning
government, and many other points, as weli as of
speculation as of practice; an attachment to different
leaders ambitiously contending for pre-eminence
and power; or to persons of other descriptions
whose fortunes have been interesting to the \wuman
passions, have, in turn, divided mankind into par-
ties, inflamed them with mutual animosity, snd ren-
dered them much more disposéd to vex and oppress
each other than to cooperate for their common good.
So strong is this propensity of mankind to fall into
mutual animosities, that where no substantial oc-
casion presents itself the most frivolous and fanciful
distinctions have been sufficient to kindle their un-
friendly passions and excite their most violent con-
flicts. But the most common and durable source of
factions has been the various and unequal distri-
bution of property. Those who hold and those-who
are without property have ever formed distinct in-
terests in society. Those who are creditors, and those
who are debtors, fall under a like discrimination. A
landed interest, a manufacturing interest, a mercan-
tile interest, a moneyed interest, with many lesser
interests, grow up of necessity in civilized nations,
and divide them into different classes, actuated by
different sentiments and views. The regulation of
these various and interfer.ng interests ferms the
principal task of modern legislation, and ir.volves
the spirit of party and faction in the necessaiy and
ordinary operations of the government.

No man is allowed to be a judge in his own cause,
because his interest would certainly bias his judg-
ment, and, not improbably, corrupt his integrity.
With equal, nay with greater reason, a body of men
are unfit to be both judges and parties at the same
time; yet what are many of the most important acts
of legislation, but so many judicial determinations,
not indeed concerning the rights of single persons,
but concerning the rights of large bodies of citizens?
And what are the different classes of legislators but
advocates and parties to the causes which they de-
termine? Is a law proposed concerning private
debts? It is a question to which the creditors are
parties on one side and the debtors on the other.
Justice ought {0 hold the balance between them Yet
the parties are, and must be, themselves the judges;
and the most numerous party, or, in other words,
the most powerful faction must be expected to pre-

vail. Shall domestic manufacturers be encouraged,
and in what degree, by restrictions on foreign man-
ufactures? are questions which would be differently
decided by the landed and the manufacturing clas-
ses, and probably by neither with a sole regard to
justice anc the public good. The appointment of
taxes on the various descriptions of property is an
act which seems to require the most exact imparti-
ality; yet there is, perhaps, no legislative actin which
greater cpportunity and temptation are given to a
predominant party to trampie on the rules of justice.
Every shilling with which they overburden the in-
terior number is a shilling saved to their own pock-
efs.

It is in vain to say that enlightened statesmen will
be able to adjust these clashing interests and render
them all subservient to the public good. Enlightened
statesmen will not always be at the helm. Nor, in
many cases, can such an adjustment be made at all
without taking into view indirect and remote con-
siderations, which will rarely prevail over the im-
mediate interest which one party may find in
disregarding the rights of another or the good of the
whole.

The inference to which ‘we are brought is, that the
causes of faction canr- . ve removed and that relief
is only to be soughi in the means of controlling its
effects.

If a faction consists of less than a majority, relief
is supplied by the republican principle, which ena-
bles the majority to defeat its sinister views by reg-
ular vote. It may clog the administration, it may
convulse the society; but it wi.i be unable to execute
and mask its violence under the forms of the Con-
stitution. When a majonty is included in a faction,
the form of popular government, on the other hand,
enables it to sac-ifice tu its ruling passion or interest
both the-public good and the rights of other citizens.
To secure the public good and private rights against
the danger of such a faction, and at the same time
to preserve the spirit and the form of popular gov-
ernment, is then the great object to which our in-
quiries are directed. T et me add that it is the great
desideratum by which aloae this form of govern-
ment can be rescuel from the opprobrium under
which it ha, so long labored and be recommended
to the estcem and adoption of mankind.

By wkat means is this object attainable? Evidently
by <..e of two only. Either the existence of the same
passion or inteiest in a majority at the same time
must be prevented, or the majority, having such
coexistent passicn or interest, must be rendered, by
their number and local situation, unable to concert
and carry into effect schemes of oppression. If the
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impulse and the opportunity be suffered to coircide,
we well know that neither moral nor religious mo-
tives can be relied on as an adequate control. They
are not found to be such on the injustice and violence
of individuals, and lose their efficacy in proportion
to the number combined together, that is, in pro-
portion as their efficacy becomes needful.

From this view of the subject it may be concluded
that a pure democracy, by which I mean a society
consisting of a small number of citizens, who assem-
ble and administer the government in person, can
admit of ro cure for the mischiefs of faction. A com-
mon passion or interest will, in almost every case,
be felt by a majority of the whole; a communication
and concert result from the form of government it-
self; and there is nothing to check the inducements
to sacrifice the weaker party or an obnoxious indi-
vidual. Hence it is that such democracies have ever
been spectacles of turbulence and contention; have
ever been found incompatible with personal security
or the rights of property; and have in genezal been
as short in their lives as they have been violent in
their deaths. Theoretic politicians, who have pa-
tronized this species of government, have errone-
ously supposed that by reducing mankind to a
perfect equality in their political rights, they would,
at the same time, *-< perfectly equalized and assim-
ilated in their possessions, their opinicns, and their
passions.

A republic, by which I mean a government in
which the scheme of representation takes place,
opens a different prospect and promises the cure for
which we are seeking. Let us examine the points in
which it varies from pure democracy, and we shall
comprehend both the nature of the cure and the
efficacy which it must derive from the Union.

The two great points of difference betwren: a de-
mocracy and a republic are: first, the driegation of
the government, in the latter, to a small number of
citizens elected by the rest; secondly, the greater
number of citizens, and greater sphere of country
over which the latter may be extended.

The effect of the first difference is, on the one
hand, to refine and enlarge the public views by pass-
ing them through the medium of a chosen body of
citizens, whose wisdom may best discern the true
interest of their country and whose patriotism and
love of justice will be least likely to sacrifice it to
temporary or partial considerations. Under such a
vegulation, it may well happen that the public voice,
pronounced by the representatives of the people,
will be more consonant to the public good than if
pronounced by the people themselves, convened for
the purpose. On the other hand, the effect may be

inverted. Men of factious tempers, of local preju-
dices, or of sinister designs, may, by intrigue, by
corruption, or by other means, first obtain the suf-
frages, and then betray the interests of the people.
The question resulting is, whether small or extensive
republics are more favorable to the election of proper
guardians of the public weal; and it is clearly decided
in favor of the latter by two obvious considerations:

Inthe first place, it is to be remarked that, however
small the republic may be, the representatives must
be raised to a certain number in order to guard
againct the cabiis of a few; and that however large
it may be, they must be limited to a certain number
in order to guard against the confusion of a multi-
tude. Hence, the number of representatives in the
two cases not being in proportion to that of the two
constituents, and being proportionally greater in the
small republic, it follows that if the proportion of fit
characters be not less in the large than in the small
republic, the former will present a greater option,
and consequently a greater probability of a fit choice.

In the next place, as each representative will be
chosen by a greater number of citizens in the large
than in the small republic, it wiil be more difficult
for unworthy candidates to practice with success the
vicious arts by w.hich elections are too often carried;
and the suffrages of the people being more free, will
be more likely to centre on men who possess the
most attractive merit and the most diffusive and es-
tablished characters.

It must be confessed that in this, as in mos: other
cases, there is a mean, on both sides of which in-
conveniences will be found to lie. By enlarging too
much the number of electors, you render the rep-
resentative too little acquainted with all their local
circumstances and lesser interests; as by reducing it
too much, you render him unduly attached to these,
and too little fit to compre..end and pursue great
and national objects. The federal Constitution forms
a happy combination in this respect; the great and
aggregate interests being referred to the national,
the lccal and particular to the State legislatures.

The other point of difference is the greater number
of citizens and extent of territory which may be
brought within the compass of republican than of
democratic government; and it is this circumstance
principally which renders factious combinations less
to be dreaded in the former thar in the latter. The
smaller the society, the fewer probably will be the
distinct parties and interests composing it; the fewer
the distinct parties and interests, ui¢c more fre-
quently will a majority be found of the same party,
and the smaller the number of individuals compos-
ing a majority, and the smaller the compass within
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which they are placed, the more easily will they
concert and execute their plans of oppression. Ex-
tend the sphere and you take in a greater variety of
parties and interests; you make it less probable that
a majority of the whole will have a common motive
to invade the rights of other citizens; or if such a
common motive exists, it will be more difficu!t for
all who feel it to discover their own strength, and
to act in unison with each other. Besides other im-
pediments, it may be remarked that, where there is
a consciousness of unjust or dishonorable purposes,
communication is always checked by distrust in pro-
portion to the number wh e concurrence is nec-
essary.

Hence, it clearly appears that the same advantage
which a republic has over a democracy in controlling
the effects of faction is enjoyed by a large over a
-small republic—is enjoyed by the Union over the
States composing it. Does the advantage consist in
the substitution of representatives whose enlight-
ened views and virtuous sentiments render them
superior to local prejudices and to schemes of in-
justice? It will not be denied that the representation
of the Unicn will be most likely to possess these
requisite endowments. Does it consist in the greater
security afforded by a grealer variety of partes,
ar- %<+ the event of any one party being able to
vutnumber and oppress the rest? In an equal degree
does the increased variety of parties comprised
within the Union increase this security. Does it, in
fine, consist in the greater obstacles opposed to the
concert and accomplishment of the secret wishes of
an unjust and interested majority? Here again the
extent of the Union gives it the most palpable ad-
vantage.

The influence of factious leaders may kindle a
flame within their particular States but will be unable
to spread a general conflagration through the other
States. A religious sect may degenerate into a polit-
ical faction in a part of the Confederacy; but the
variety of sects dispersed over the entire face of it
must secure the national councils against any danger
from that source. A rage for paper money, for an
abolition of debts, for an equal division of property,
or for any other improper or wicked project, will be
less apt to pervade the whole body of the Union
than a particular member of it, in the same propor-
tion as such a malady is more likely to taint a par-
ticular county or district than an entire State.

In the extent and proper structure of the Union,
therefore, we behold a republican remedy for the
diseases most incident to republican government.
And according to the degree of pleasure and pride
we feel in being republicans ought to be our zeal in
cherishing the spirit and supporting the character of
Federalists.
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The Federalist No. 14 (Madison)

November 30, 1787
To the People of the State of New York:

WE HAVE seen the necessity of the Union, as our
bulwark against foreign danger, as the conservator
of peace among ourselves, as the guardian of cur
commerce and other common interests, as the only
substitute for those military establishments which
have subverted the liberties of the old world, and
as the proper antidote for the diseases of faction,
which have proved fatal to other popular govern-
ments, and of which alarming symptoms have bren
betrayed by our own. All that remains within this
branch of our inquiries is to take notice of an objec-
tion that may be drawn from the great extent of
country which the Union embraces. A few obser-
vations on this subject will be the more proper, as
it is perceived that the adversaries of the new Con-
stitution are availing themselves of the prevailing
prejudice with regard to the practicable sphere of
republican administration, in order to supply, by
imaginary difficulties, the want of those solid objec-
tions which they endeavor in vain to find.

The error which lisnits republican government to
a narrow district has been unfolded and refuted in
preceding papers. I remark here only that it seems
to owe its rise and prevalence chiefly to the con-
founding of a republic with a democracy, applying
to the former reasonings drawn from the nature of
the latter. The true distinction between these forms
was also adverted to on a former occasion. It is that
in a democracy the people meet and exercise the
government in person; in a republic they assemble
and administer it by their representatives and
agents. A democracy, consequently, will be confined
te a small spot. A republic may be extended over a
large region.

To thisaccidental source of the error may be added
the artifice of some celebrated authors, whose writ-
ings have had a great share in forming the modern
standard of political opinions. Being subjects either
of an absolute or limited monarchy, they have en-
deavored to heighten the advantages, or palliate the
evils of those forms, by placing in comparison the
vices and defects of the republican and by citing as
specimens of the latter the turbulent democracies of

ancient Greece and modern Italy. Under the con-
fusion of names, it has been an easy task to transfer
to a republic observations applicable to a democracy
only; and among others, the observation that it can
never be established but among a small number of
people, living within a small compass of territory.

Such a fallacy may have been the less perceived,
as most of the popular governments of antiquity
were of the democratic species; and even in modern
Europe, to which we owe the great principle of rep-
resentaion, no example is seen of a government
wholly popular and founded, at the same time,
wholly on that principle. If Europe has the merit of
discovering this great mechanical power in govern-
ment, by the simple agency of which the will of the
largest political body may be concentered, and its
force directed to any object which the public good
requires, America can claim the merit of making the
discovery the basis of unmixed and extensive re-
publics. It is only to be lamented that any of her
citizens should wish to deprive her of the additional
merit of displaying its full efficacy in the establish-
ment of the comprehensive system now under her
consideration.

As the natural limit of a democracy is that distance
from the central point which will just permit the
most remote citizens to assemble as often a: their
public functions demand, and will! include no
greater number than can join in those functions, so
the natural limit of a republic is that distance from
the center which will barely allow the representa-
tives to meet as often as may be necessary for the
administration of public affairs. Can it be said that
the limits of the United States exceed this distance?
It will not be said by those who recollect that the
Atlantic coast is the longest side of the Union, that
during the term of thirteen years, the representa-
tives of the States have been almost continually as-
sembled, and that the members from the most
distant Statvs are not chargeable with greater inter-
missions of attendance than those from the States
in the neighborhood of Congress.

That we may form a juster estimate with regard
to this interesting subject, let us resort to the actual
dimensions of the Union. The limits, as fixed by the
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treaty of peace, are: on the east the Atlantic, on the
south the latitude of thirty-one degrees, on the west
the Mississippi, and on the north an irregular line
running in s0me instances beyond the forty-fifth de-
gree, in others falling as low as the forty-second.
The southern shore of Lake Erie lies below that lat-
itude. Computing the distance between the thirty-
first and forty-fifth degrees, it amounts to nine hun-
drea and seventy-three common miles; ccmputing
it from thirty-one to forty-two degrees, to seven hun-
dred and sixty-four miles and a half. Taking the
mean for the distance, the amount will be eight hun-
dred and sixty-eight miles and three fourths. The
mean distance from the Atlantic to the Mississippi
does not probably exceed seven hundred and fifty
wiles. On a comparison of this extent with that of
several countries in Europe, the practicability of ren-
dering our system commensurate to it appears to be
demonstrable. It is not a great deal larger than Ger-
many- where a diet representing the whole empire
is continually assembled; or than Poland before the
late dismemberment, where another national diet
was the depositary of the supreme power. Passing
by France and Spain, we find that in Great Britain,
inferior as it may be in size, the representatives of
the northern extremity of the island have as far to
travel to the national council as will be required of
those of the remote parts of the Union.

Favorable as this view of the subject may be, some
observations remain which will place it in the light
still more satisfactory.

In the firs: place it is to be remembered that the
general government is not to be charged with the
whole power of making and adminis*ering laws. Its
junsdiction is limited to certain enumerated objects,
which concem all the members of the republic, but
which are nut to be attained by the separate provi-
sions of any. The subordinate governments, which
can extend their care to all those other objects which
ca 1 be separately provided for, will retain their due
authority and activity. Were it propused by the plan
of the convention tc abolish the governments of the
particular Staes, its adversaries would have some
ground for their objection; though it would not be
difficult to show that if they were abolished tie gen-
eral government would be ccmpelled by the prin-
ciple of self-preservation, to reinstate them in their
proper jurisdiction.

A second observation to be made is that the im-
mediate object of the federal Constitution is to secure
the union of the thirteer: primitive States, which we
know to be practicable; and to add to them such
other States as may arise in their own bosoms, or in
t: eir neighborhoods, which we carinot doubt to be

equally practicable. The arrangenents that may be
necessary for those angles and fractions 2f our ter-
ritory which lie on our northwestern frontier must
be left to those whom further discoveries and ex-
perience will render more enual to the task.

Let it be remarked, in the third place, that the
intercourse throughout the Union will be facilitated
by new improvements. Roads will everywhere be
shortened, and kept in better order; accommoda-
tions for travelers will be multiplied and melicrated;
an interior navigation on cur eastern side will be
opened throughout, or nearly throughou, the
whole extent of the thirteen States. The communi-
cation between the Western and Atlantic districts,
and between different parts of each, will be rendered
more and more easy by those numerous canals with
which the beneficence of nature has intersected our
country, and which art finds it so little difficult to
connect and complete.

A fourth and stili more important consideration
is, that as almost every State will on one side or
other be a frontier, and will thus find, in a regard
to its safety, an inducement to make some sacrifices
for the sake of the general protection: so the States
which lie at the greatest distance from the heart of
the Union, and which, of course, may partake lest
of the ordinary circulation of its benefits, will be at
the same time immediately contiguous to foreign
nations, and will consequently stand, on particular
occasions, in greatest need of its strength and re-
sources. It may be inconvenient for Georgia, or the
States forming our western or northeastern borders,
to send *heir representatives to the seat of govern-
ment; but they would find it more so t struggle
alone against 2n invading enemy, or even t¢ support
alone the whole expense of those precautions vhich
may be dictated by the neighborhood of continu..
danger. If they should derive less benefit, therefore,
from the union in some respects than the less distant
States, they will derive greater benefit from it in
other respects, and thus the proper equilibrium will
be maintained throughout.

I submit to you, my fellow-citizens, these consid-
erations, in full confidence that the good sersc
which has so often marked your decisions will allow
them their due weight and effect; and that you will
never suffer difficulties, however formidable in ap-
pearance. or however fashionable the error on which
they may be founded, to drive you into the gloomy
and perilous scene into which the advocates for dis-
union would conduct you. Hearken not to the un-
natural voice which tells you that the people of
America, knit together as they are by so many cords
of affection, can no longer live together as members

122




Document 2 119

of the same family; can no longer continue the mu-
tual guardians of their mutual happiness; can no
longer be- fellow citizens of one great, respectable,
and flourishing empire. Hearken not to the voice
which petulantly tells you that the form of govern-
ment recommended for your adoption is a novelty
in the political world; that it has never yet had a
place in the theories of the wildest projectors; that
it rashly attempts what it is impossible to accom-
plish. No, my countrymen, shut your ears against
this unhallowed language. Shut your hearts against
the poison which it conveys; the kindred blood
which flows in the veins of American citizens, the
mingled blood which they have shed in defence of
their sacred rights, consecrate their Union, and ex-
cite horror at the idea of their becoming aliens, rivals,
enemies. And if novelties are to be shunned, believe
me, the most alarming of all novelties, the most wild
of all projects, the most rash of all attempts, is that
of rending us in pieces, in order to preserve our
liberties and promcte our happiness. But why is the
experiment of an extended republic to be rejected
merely because it may comprise what is new? Is it
not the glory of the peopie of America, that, whilst
they have paid a decent regard to the opinions of
former times and other nations, they have not suf-
fered a blind veneration for antiquity, for custom,
or for names, to overrule the suggestions of their
own good sense, the knowledge of their own situ-

ation, and the lessons of their own experience? To
this manly spirit posterity will be indebted for the
possession, and the world for the example, of the
numerous innovations displayed on the American
theater, in favor of private rights and public hap-
piness. Had no important step been taken by the
leaders of the Revolution for which a precedent can-
not be discovered, nc government established of
which an exact model did not present itself, the peo-
ple of the United States might-at this moment have
been numbered among the melancholv victims of
misguided councils,-must at best have been laboring
under the weight of some of those forms which have
crushed the liberties of the rest of mankind. Happily
for America, happily we trust for the whole human
race, they pursued a new and more noble course.
They accomplished a revolution which has no par-
allel in the annals of human society. They reared the
fabrics.of governments which have no model on the
face of the globe. They formed the design of a great
Confederacy, which it is incumbent on their succes-
sors to improve and perpetuate. If their works betray
imperfections, we wonder at the fewness of them.
If they erred most in the structure of the Union, this
was the work most difficult to be executed; this is
the work which has been new modeled by the act
of your convention, and it is that act on which you
are now to deliberate and to decide.
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The Federalist No. 39 (Madison)

January 16, 1738
To the People of the State of New York:

THE last paper having concluded the observations
which were meant to introduce a candid survey of
the plan of government reported by the convention,
we now proceed to the execution of that part of our
underiaking.

The first question that offers itself is whether the
general form and aspect of the government be
strictly republican. It is evident that no other form
would be reconcilable with the genius of the people
of America; with the fundamental principles of the
Revolution; or with that honorable determination
which animates every votary of freedom to rest all
our political experiments on the capacity of mankind
for self-government. If the plan of the convention,
therefore, be found to depart from the republican
character, its advocates must abandon it as no longer
defensible.

What, then are the distinctive characters of the
republican form? Were an answer to this question
be sought, not by recurring to principles but in the
application of the term by political writers, to the
constitutions of different States, no satisfactory one
would ever be found. Holland, in which no particle
of the supreme authority is derived from the people,
has passed almost universally under the denomi-
nation of a republic. The same title kas besn be-
stowed on Venice, where absolute power over the
great body of the people is exercised, in the most
absolute manner by a small body of hereditary nc-
bles. Poland, which is a mixture of aristocracy and
of monarchy in their worst forms, has been dignified
with the same appellation. The government of Eng-
land, which has one republican branch only, com-
bined with an hereditary aristocracy and monarchy,
has with equal impropriety, been frequently placed
on the list of republics. These examples, which are
nearly as dissimilar to each other as to a genuine
republic, show the extreme inaccuracy with which
the term has been used in political disquisitions.

If we resort for a criterion to the different princi-
ples on which different forms of government are
established, we may define a republic to be, or at
least may bestow thatnar  “n, a government which

derives all its powers directly or indirectly from the
great body of the people, and is administered by
persons holding their offices during pleasure, for a
limited period, or during good behavior. It is essential
to such a government that it be derived from the
great body of the society, not from an inconsiderable
proportion or a favored class of it; otherwise a hand-
ful of tyrannical nobles, exercising their oppressions
by a delegation of their powers, might aspire to the
rank of republicans, and claim for their government
the honorable title of republic. It is sufficient for such
a government that the persons. administering it be
appointed, either directly or indirectly, by the peo-
ple; and that they hold their appointments by either
of the tenures just specified; otherwise every gov-
ernment in the United States, as well as every other
popular government that has been or can be well
organized or well executed, would be degaded from
the republican character. According to the consti-
tution of every State in the Union, some or other of
the officers of government are appointed indirectly
only by the people. According to most of them, the
chief magistrate himself is so appointed. And ac-
cording to one, this mode of appointment is ex-
tended to one of the coordinate branches of the
legislature. According to all the constitutions, also,
the tenure of the highest offices is extended to a
definite period, and in many instances, both within
the legislative and executive departments, to a pe-
riod of years. According to the provisions of most
of the constitutions, again, as well as according to
the most respectable and reccived opinions on the
subject, the members-of the judiciary department
are to retain their offices by the firm tenure of good
behavior.

On comparing the Constitution planned by the
convention with the standard here fixed, we per-
ceived at once that it is, in the most rigid sense,
conformable to it. The House of Representatives,
like that of one branch at least of all the State leg-
islatures, is elected immediately by the great body
of the people. The Senate, like the present Congress,
and the Senate of Maryland, derives its appointment
indirectly from the people. The President is indi-
rectly derived from the choice of the people, ac-
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cording to the example in most of the States. Even
the judges with all other officers of the Union, will,
as in the several States, be the choice, though a re-
mote choice, of the people themselves. The duration
of the appointments is equally conformable to the
republican standard, and tc the model of State con-
stitutions. The House of Representatives is period-
ically elective as in all the States; and for the period
of two years, as in the State of South Carolina. The
Senate is elective for the period of six years; which
is but one year more than the period of the Senate
of Maryland, and but two more than that of the
Senates of New York and Virginia. The President is
to continue in office for the period of four years; as
in New York and Delaware the chief magistrate is
elected for three years, and in South Carolina for
two years. In the other States the election is annual.
In several of the States, however, no constitutional
provision is made for the-impeachment of the chief
magistrate. And in Delaware and Virginia he is not
impeachable till- out of office. The President of the
United States is impeachable at anytime during his
continuance in office. The tenure by which the
judges are to hold their places, is, as it unquestion-
ably ought to be, that of good behavior. The tenure
of the ministerial offices generally will be a subject
of legal regulation, conformably to the reason of the
case and the example of the State constitutions.

Could any further proof be required of the repub-
lican complexion of this system, the most decisive
one might be found in its absolute prohibition of
titles of nobility, both under the federal and the State
governments; and in its express guaranty of the re-
publican form to each of the latter.

’But it was not sufficier:t,” say the adversaries of
the proposed Constitution, "for the convention to
adhere to the republican form. They ought with
equal care to have preserved the federal form, which
regards the Union as a Confederacy of sovereign
states; instead of which, they have framed a national
government, which regards the Union as a consoli-
dation of the States.” And it is asked by what au-
thority this bold and radical innovation was
undertaken? The handle which has been made of
this objection requires that it should be examined
with some precision.

Without inquiring into the accuracy of the dis-
tinction on which the objection is founded, it will
be necessary to a just estimate of its force, first, to
ascertain the real character of the government in
question; secondly, to inquire how far tk.. conven-
tion were authorized to propose such a government,
and tkirdly, how far the duty they owed to their

country could supply any defect of regular author-
ity.

First—In order to ascertain the real character of
the government, it may be considered in relation to
the foundation on which it is to be established; to
the sources from which its ordinary powers are to
be drawn; to the operation of those powers; to the
extent of them; and to the authority by which future
changes in the government are to be introduced.

On examining the first relation, it appears, on one
hand, that the Constitution is to be founded on the
assent and ratification of the people of America,
given by deputies elected for the special purpose,
but, on the other, that this assent and ratification is
to be given by the people, not as individuals com-
posing one entire nation, but as composing the dis-
tinct and independent States to which they
respectively belong. It is to be the assent and ra‘i-
fication of the several States, derived from the s..
preme authority in each State—the authority of the
people themse.ves. The act, therefore, establishing
the Constitution, will not be a national but a federal
act.

That it will be a federal and not a national act, as
these terms are understood by the objectors—the act
of the people, as forming so many independent
States, not as forming one aggregate nation—is ob-
vious from this single consideration: that it is to re-
sult neither from the decision of a majority of the
people of the Union, nor from that of a majority of
the States. It must result from the unanimous assent
of the severai States that are parties to it, differing
no otherwise from their ordinary assent than in its
being expressed, not by legislative authority, but by
that of the people themselves. Were the people re-
garded in this transaction as forming one nation, the
will of the majority of the whole people of the United
States would bind the minority, in the same manner
as the majority in each State must bind the minority;
and the will of the majority must be determined
either by a comparison of the individual votes, or
1y considering the will of the majority of the States
as evidence of the will of a majcrity of the people
of the United States. Neither of these rules has been
adopted. Each State, in ratifying the Constitution,
is considered as a sovereign body indep.ndent of
all others, and only to be bound by its own voluntary
act. In this relation, then, the new Constitution will,
if established, be a federal, and not a national consti-
tution.

The next relation is to the sources from which the
ordinary powers of government are to be derived.
The House of Representatives will derive its powers
from the people of America; and the people wiil be
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represented in the same proportion, and on the
same principle as they are in the legislature of a
particular State. So far the government is national,
notfederal. The Senate, on the other hand, will derive
its powers from the States, ac political and coequal
societies; and these will be represented on the prin-
ciple of equality in the Senate, as they now are in
the existing Congress. So far the government is fed-
eral, not national. The executive power will be de-
rived from a very compound source. The immediate
election of the President is to be made by the States
in their political characters. The votes allotted to
them arein a compound ratio, which considers them
partly as distinct and coequal societies, partly as un-
equal members of the same society. The eventual
election, again, is to be made by that branch of the
legislature which consists of the national represen-
tatives; but in this particular act they are to be
thrown into the form of individual delegations from
so many distinct and coequal bodies politic. From
this aspect of government, it appears to be a mixed
character, presenting at least as many federal as na-
tional features.

The difference between a federal and national gov-
ernment, as it relates tc the ggeration of the govern-
ment, is by the adversaries of the plan of the
convention supposed to consist in this, that in the
former the powers operate on the political bodies
cemposing the Confederacy in their political capac-
ities; in-the latter, on the individual citizens com-
posing the nation, in their individual capacities. On
trying the Constitution by thiscriterion, it falls under
the national not the federal character; though perhaps
not so completely as has been understood. In several
cases, and particularly in the trial of controversies
to which States may be parties, they must be viewed
and proceeded against in their collective and polit-
ical capacities only. But the operation of the govern-
ment on the people in their individual capacities, in
itsordinary and most essential proceedings, will, in
the sense of its opponents, on the whole, designate
it, in this relation, a national government.

But if the government be national with regard to
the operation of its powers, it changes its aspect again
when we contemplate it in relation to the extent of
its powers. The idea of a national government in-
volved init notonly an authonty over the individual
citizens, but an indefinite supremacy over all per-
sons and things, so far as they are objects of lawful
government. Among a people consolidated in one
nation, this supremacy is completely vested in the
national legislature. Among communities united for
particular purposes, it is vested partly in the general
and partly in the municipal legislatures. In the for-
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mer case, all local authorities are subordinate to the
supreme; and may be controliad, directed, or abol-
ished by it at pleasure. In the latter, the local or
municipal authorities form distinct and independent
portions of the supremacy, no more subject, within
their respective spheres, to the general authority
than the general authority is subject to them, within
its ownsphere. In this relation, then, the proposed
government cannot be deemed a national one; since
its jurisdiction extends to certain enumerated objects
only, and leaves to the several States a residuary
and inviolable sovereignty over all other objects. It
is true that in controversies relating to the boundary
between the two jurisdictions, the tribunal which is
ultimately to decide is to be established under the
general government. But this does not change the
principle of the case. The decision is to be impartially
made, according to the rules of the Constitution; and
all the usual and most effectual precautions are taken
to secure this impartiality. Some such tribunal is
clearly essential to prevent an appeal to the sword
and a dissolution of the compact; and that it ought
to be estabiished under the general rather than un-
der the local ;overnments, or, to speak more prop-
erly, that it could be safely established under the
first alone, is a position not likely to be combated.

If we try the Constitution by its last relation to the
authority by which amendments are to be made, we
find it neither wholly national nor wholly federal.
Were it wholly national, the supreme and ultimate
authority would reside in the majority of the people
of the Union, and this authority would be competent
at all times, like that of a majority of every national
society to alter or abolish its established govern-
ment. Were it wholly federal, on the other hand,
the concurrence of each State in the Union would
be essential to every alteration that would be binding
on all. The mode provided by the plan of the con-
vention is not founded on either of these principles.
In requiring more than a majority, and particularly
in computing the proportion by States, not by citi-
zens, it departs from the national and advances to-
wards the federal character; in rendering the
concurrence of less than the whole number of States
sufficient, it loses again the federal and partakes of
the national character.

The proposed Constitution, therefore, even when
tested by the rules laid down by its antagonists, is,
in strictness, neither a national nor a federal Con-
stitution, but a composition of both. In its founda-
tion it is federal, not national, in the sources from
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which the ordinary powers of the government are
drawn, it is partly federal and partly national; in the
operation of these powers, it is national, not federal;
in the extent of them, again, it is federal, not na-
tional; and, finally, in the authoritative mode of in-
troducing araendments, it is neither wholly federal

or wholly national.
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The Federalist No. 41 (Madison)

January 19, 1788
To The People of the State of New York:

THE Constitution proposed by the convention may
be considered under the two general points of view.
The FIRST relates to the sum or quantity of power
which it vests in the government, including the re-
straints imposed on the States. The SECOND, to the
particular structure of the government and the dis-
tribution of this power among its several branches.

Under the first view of the subject, two important
questions arise: 1. Whether any part of the powers
transferred to the general government be unneces-
sary or improper? 2. Whether the entire mass of
them be dangerous to the portion of jurisdiction left
in the several States?

Is the aggregate power of the general government
greater than ought to have been vested in it? This
is the first question.

It cannot have escaped those who have attended
with candor to the arguments employed against the
extensive powers of the government that the authors
of them have very little considered how far these
powers were necessary means of attaining a nec-
essary end. They have chosen rather to dwell on the
inconveniences which must be unavoidably blended
with all political advantages; and on the possible
abuses which must be incident to every power or
trust of which a beneficial use can be made. This
method of handling the subject cannot impose on
the good sense of the people of America. It may
display the subtlety of the writer; it may open a
boundless field for rhetoric and declamation; it may
inflame the passions of the unthinking and may con-
firm the prejudices of the misthinking: but coci and
candid people will at once reflect that the purest of
human blessings must have a portion of alloy in
them; that the choice must always be made, if not
of the lesser evil, at least of the GREATER, not the
PERFECT, good; and that in every political institu-
tion, a power to advance the public happiness in-
volves a discretion which may be misapplied and
abused. They will see, therefore, that in all cases
where power is to be conferred, the point first to be
decided is whether such a power be necessary to
the public good; as the next will be, in case of an

affirmative decision, to guard as effectually as pos-
sible against a perversion of the power to the public
detriment.

That we may form a correct judgment on this sub-
ject, it will be proper to review several powers con-
ferred on the government of the Union; and that this
may be the more conveniently done they may be
reduced into different classes as they relate to the
following different objects: 1. Security against for-
eign danger; 2. Regulation of the intercourse with
foreign nations; 3. Maintenance of harmony and
proper intercourse among the States; 4. Certain mis-
cellaneous objects of general utility; 5. Restraint of
the States from certain injurious acts; 6. Provisions
for giving due efficacy to all these powers.

The powers falling within the first class are those
of declaring war and granting letters of margue; of
providing armies and fle~ts; of regulating and cailing
forth the militia; of levying and borrowing money.

Security against foreign danger is one of the prim-
itive objects of civil society. It is an avowed essential
object of the American Union. The powers requisite
for attaining it must be effectually confided to the
federal councils.

Is the power of declaring war necessary? No man
will answer this question in the negative. It would
be superfluous, therefore, to enter into the proof of
the affirmative. The existing Confederation estab-
lishes this power in the most ample form.

Is the power of raising armies and equipping fleets
necessary? This is involved in the foregoing power.
It is.involved in the power of self-defense.

But was it necessary to give an INDEFINITE
POWER of raising TROOPS, as well as providing
fleets; and of maintaining.both in PEACE, as well
as in WAR?

The answer to these questions has been too far
anticipated in another place to admit an extensive
discussion of them in this piace. The answer indeed
seems to be so obvious and conclusive as scarcely
to justify such a discussion in any place. With what
color of propriety could the force necessary for de-
fence be limited by those who cannot limit the force
of offense? If a federal Constitution could chain the
ambition or set bounds to the exertions of all other
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nations, then indeed might it prudently chain the
discretion of its own government and set bounds to
the exertions for its own safety.

How could a readiness for war in time of peace
be safely prohibited, unless we could prohibit in like
manner the preparations and establishments of
every hostile nation? The means of security can only
be regulated by the means and the danger of attack.
They will, in fact, be ever determined by these rules
and by no others. It is in vain to oppose constitu-
tional barriers to the impulse of self-preservation. It
is worse than in vain; because it plants in the Con-
stitution itself necessary usurpations of power,
every precedent of which is a germ of unnecessary
and multiplied repetitions. If one nation maintains
constantly a disciplined army, ready for the service
of ambition or revenge, it obliges the most pacific
nations who may be within the reach of its enter-
prises to take corresponding precautions. The fif-
teenth century was the unhappy epoch of military
establishments in the time of peace. They were in-
troduced by Charles VII of France. All Europe has
followed, or been forced into, the example. Had the
example not been followed by other nations, all Eu-
rope must long ago have worn the chains of uni-
versal monarch. Were every nation except France
now to disband its peace establishments, the same
event might follow. The veteran legions of Rome
were an over-match for the undisciplined valor of
all other nations, and rendered her the mistress of
the world.

Not the less true is it, that the liberties of Rome
proved thefinal victim to her military triumphs; and
that the liberties of Europe, as far as they ever ex-
isted, have, with few exceptions, been the price of
her r-ilitary establishments. A standing force, there-
fore, is a dangerous, at the same time that it may be
a necessary, provision. On the smallest scaie it has
inconveniences. On an extensive scale its conse-
quences may be fatal. On any scale it is an object of
laudable circurnspection and precaution. A wise na-
tion will combine all these considerations; and,
whilst it does not rashly preclude itself from any
resource which may become essential to its safety,
will exert all its prudence in diminishing both the
necessity and the danger of resorting to one which
may be inauspicious to its liberties.

The clearest marks of this prudence are stamped
on the proposed Constitution. The Union itself,
which it cements and secures, destroys every pretext
for a military establishment which could be danger-
ous. America united, with a handful of troops, or
without a single soldier, exhibits a more forbidding
posture to foreign ambition than America disunited,

with a hundred thousand veterans ready for combat.
It was remarked on a former occasion that the want
of this pretext had saved the liberties of one nation
in Europe. Being rendered by her insular situation
and her maritime resources impregnable to the ar-
mies of her neighbors, the rulers of Great Britain
have never been able, by real or artificial dangers,
to cheat the public into an extensive peace estab-
lishment. The distance of the United States from the
powerful nations of the world gives them the same
happy security. A dangerous establishment can
never be necessary or plausible, so long as they con-
tinue a united people. But Jet it never for a moment
be forgotten that they are indebted for this advan-
tage to the Union alone. The moment of its disso-
lution will be the date of a new order of things. The
fears of the we. er, or the ambition of the stronger
States, or Confeaeracies, will set the same example
in the new, as Charles VII. did in the old world. The
example will be followed here from the same mo-
tives which produced universal imitation there. In-
stead of deriving from our situation the precious
advantage which Great Britain has derived from
hers, the face of America will be but a copy of that
of the continent of Europe. It will present liberty
everywhere crushed between standing armies and
perpetual taxes. The fortunes of disunited America
will be even more disastrous than those of Europe.
The scurces of evil in the latter are confined to her
own limits. No superior powers of another quarter
of the globe intrigue among her rival nations, in-
flame their mutual animosities, and render them the
instruments of foreign ambitions, jealousy, and re-
venge. In America the miseries springing from her
internal jealousies, contentions, and wars, would
form a part only of her lot. A plentiful addition of
evils would have their source in that relation in
which Europe stands to this quarter of the earth,
and which no other quarter of the earth bears to
Europe.

This picture of the consequences of disunion can-
not be too highly colored, or too often exhibited.
Every man who loves peace, every man who loves
his country, every man who loves liberty ought to
have it ever before his eyes that he may cherish in
fis heart a due attachment to the Union of America
and be able to set a due value on the means of pre-
serving it.

Mext to the effectual establishment of the Union,
the best possible precaution against danger from
standing armies is a limitation of the term for which
revenue may be appropriated to their support. This
precaution the Constitution has prudently added. I
will not repeat here the observations which I flatter
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myself have placed this subject in a just and satis-
factory light. But it may not be improper to take
notice of an argument against this part of the Con-

stitution, which has been drawn from the policy and:

practice of Great Britain. It is said that the contin-
uance of an army in that kingdom requires an annual
vote of the legislature; whereas the American Con-
stitution has lengthened this critical period to two
years. This is the form in which the comparison is
usually stated to the public: but is it a just form? Is
it a fair comparison? Does the British Constitution
restrain the parliament.ry discretion to one year?
Does the American impose on the Congress appro-
priations for two years? On the contrary, it cannot
be unknown to the authors of the fallacy themselves
that.the British Constitution fixes no limit whatever
to the discretion of the legislature, and that the
American ties down the legislature to two years as
the longest admissible term.

Had the argument from the British example been
truly stated, it would have stood thus: The term for
which supplies may be appropriated to the army
establishment, though unlimited by the British Con
stitution,.hzs nevertheless, in practice, been limited
by parliame.nary discretion to a single year. Now,
if in Great Britain, where the House of Commons is
elected for sever: years; where so great a proportion
of the members are elected by so small a proportion
of the people; where the electors are so corrupted
by the representatives, and the representatives so
corrupted by the Crown, the representative body
can possess a power to make appropriations to the
army for an indefinite term, without desiring, or
without daring, to extend the term beyond a single
year, ought not suspicion herself to blush, in pre-
tending that the representatives of the United States,
elected FREELY by the WHOLE BODY of the peo-
ple, every SECOND YEAR, cannot be safely in-
trusted with the discretion over such appropriations,
expressly limited to the shor. period of TWO
YEARS?

A bad cause seldom fails to betray itself. Of this
truth, the management of the opposition to the fed-
eral government is an unvaried exemplification. But
among all the blunders which have been committed,
none is more striking than the attempt to enlist on
that side the prudent jealously entertained by the
people of standing armies. The attempt has awak-
ened fully the public attention to thatimportant sub-
ject; and has led to investigations which must
terminate in a thorough and universal conviction,
notonly that the Constitution has provided the most
effectual guards against danger from that quarter,
but that nothing short of a Constitution fully ade-
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quate to the national defence and the preservation
of the Union can save America from as many stand-
ing armies as it may be split into States or Confed-
eracies, and from such a progressive augmentation
of these establishments in each as will render them
as burdensome to the properties and ominous to .ne
liberties of the people as any establishment that can
become necessary under a united and efficient gov-
ernment must be tolerable to the former and safe to
the latter.

The palpable necessity of the power to provide
and maintain a navy has protected that part of the
Constitution against a spirit of censure which has
spared few other parts. It must, indeed, be num-
bered among the greatest blessings of America, that
as her Union will be the only source of her maritime
strength, so this will be a principal source of her
security against danger from abroad. In this respect
our situation bears another likeness to the insular
advantage of Great Britain. The batteries most ca-
pable of repelling foreign enterprises on our safety
are happily such as can never be turned by a per-
fidious government against our liberties.

The inhabitants of the Atlantic frontier are all of
them deeply interested in this provision for naval
protection, and if they have hitherto been suffered
to sleep quietly in their beds; if their property has
remained safe against the predatory spirit of licen-
tious adventurers; if their maritime towns have not
yet been compelled to ransom themselves from the
terror of a conflagration, by yielding to the exactions
of daring and sudden invaders, these instances of
good fortune are not to be ascribed to the capacity
of the existing government for the protection of
those from whom it claims allegiance, but to causes
that are fugitive and fallacious. If we except perhaps
Virginia and Maryland, which are peculiarly vul-
nerable on their eastern frontiers, no part of the Un-
ion ought to feel more anxiety on this subject than
New York. Her seacoast is extensive. A very im-
por.ant district of the State is an island. The State
itself is penetrated by a large navigable river for more
than fifty leagues. The great emporium of its com-
merce, the great reservoir of its wealth, lies eveiy
moment at the mercy of events, and may almost be
regarded as a hostage for ignominicus compliances
with the dictates of a foreign enemy, or even with
the rapacious demands of pirates and barbarians.
Should a war be the result of the precarious situation
of European affairs, and all unruly passions attend-
ing it be let locse on the ocean, our escape from
insults and depredations, not only on that element,
but every part of the other bordering on it, will be
truly miraculous. In the present condition of Amer-
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ica, the States more immediately exposed to these
calamities have nothing to hope from the phantom
of a general government which now exists; and if
their single resources were equal to the task of for-
tifying themselves against the danger, the object to
be protected woula be almost consumed by the
means of protecting them.

The power of regulating and calling forth the mi-
litia has been already sufficiently vindicated and ex-
plained.

The power of levying and borrowing money, be-
ing the sinew of that which is to be exerted in the
national defence, is properly thrown into the same
class with it. This power, also, has been examined
already with much attention, and has, I trust, been
clearly shown to be necessary, both in the extent
and form given to it by the Constitution. I will ad-
dress one additional reflection only to those who
contend that the power ought to have been re-
strained to external taxation—by which they mean,
taxes on articles imported from other countries. It
cannot be doubted that this will always be a valuable
source of revenue; that for a considerable time it
must be  principal source; that at this moment it is
an essential one. But we may form very mistaken
ideas on this subject, if we do not call to mind in
cur calculations, that the extent of revenue drawn
from foreign commerce must vary with the varia-
tions, both in the extent and the kind of imports;
and that these variatioris do not correspond with the
progress of population, which must be the general
measure of the public wants. As long as agriculture
continues the sole field of labor, the importation of
manufacturers must increase as the consumers mul-
tiply. As soon a. domestic manufactures are begun
by the hands not called for by agriculture, the im-
ported manufactures will decrease as the numbers
of people increase. In a more remote stage, the im-
ports may consist in a considerable part of raw ma-
terials, which will be wrought into articles for
exportation, and will, therefore, require rather the
encouragement of bounties than to be loaded with
discouraging duties. A system of government meant
for duration ought to contemplate these revolutions
and be able to accommodate itself to them.

Some, who have not denied the necessity of the
power of taxation have grounded a very fierce attack
against the Constitution, on the language in which
itis defined. It has been urged and echoed that the
power “to lay and collect taxes, duties, imposts, and
excises, to pay the debts, and provide for the com-
mon defence and general welfare of the United
States,” amounts to an unlimited commission to ex-
ercise every power which may be alleged to be nec-

essary for the common defense or general welfare.
No stronger proof could be given of the distress
under which these writers labor for objections, than
their stooping to such a misconstruction.

Had no otlier enumeration or definition of the
powers of the Congress been found in the Consti-
tution than the general expressions just cited, the
authors of the objection might have had some color
for it; though it would have been difficult to find a
reason for so awkward a form of describing an au-
thority to legislate in all possible cases. A power to
destroy the freedom of the press, the trial by jury,
or even fto regulate the course of descents, or the
forms of conveyances, must be very singularly ex-
pressed by the terms "’to raise money for the general
welfare.”

But what color can ihe objection have, when a
specification of the objects alluded to by these gen-
eral terms immediately follows and is not even sep-
arated by a longer pause than a semnicolon? If the
different parts of the same instrument ought to be
so expounded as to give meaning to every part
which will bear it, shall one part of the same sen-
tence be excluded altogether from a share in the
meaning; and shall the more doubtful and indefinite
terms be retained in their full extent, and the clear
and precise expressions be denied any signification
whatsoever? For what purpose could the enumer-
ation of particular powers be inserted, if these and
all others were meant to be included in the preceding
general power? Nothing is more natural nor com-
mon than first to use a general phrase, and then to
explain and qualify it by a recital of particulars. But
the idea of an enumeration of particulars which nei-
ther explain nor qualify the general meaning, and
can have no other effect than to confound and mis-
lead, is an absurdity, which, as we are reduced to
the dilemma of charging either on the authors of the
objection or on the authors of the Constitution, we
must take the liberty of supposing had not its origin
with the latter.

The objection here is the more extraordinary, as
it appears that the language used by the convention
is a copy from the articles of Confederation. The
objects of the Union among the States, as described
in article third, are “their common defence, security
of their liberties, and mutual and general welfare.”
The term:s of article eighth are still more identical:
"All charges of war and all other expenses that shall
be incurred for the common defence or general wel-
fare and allowed by the United States in Congress
shall be defrayed out of a common treasury,” etc.
A similar language again occurs in article ninth. Con-
strue either of these articles by the rules which
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would justify the construction put on *he new Con-
stitution, and they vest in the existing Congress a
power to legislate in all cases wliatsoever. But what
would have been thought of that assembhly, if, at-
taching, themselves to these general ex jressions,
and disregarding the specifications which ascertain
and limit their import, they had exercised an unlim-
ited power of providing for the common defence and
general welfare? I appeal to the objectors them-
selves, whether they would in that case have em-
ployed the same reasoning in justification of
Congress as they now make use of against the con-
vention. How difficult it is for error to escape its
own condemnation.
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Document 5
The Federalist No. 47 (Madison)

January 30, 1788
To the People of the State of New York:

HAVING reviewed the general form of the proposed
governmant and the general mass of power allotted
to it, I proceed to exarine the particular structure
of this government, and the distribution of this mass
of power among its constituent parts.

One of the principal objections inculcated by the
more respectable adversaries to the Constitution, is
its supposed violation of the political maxim that the
legislative, executive, and judiciary departments
ought to be separate and distinct. In the structure
of the federal government no regard, itis said, seems
tc kavebeen paid to this essential precaution in favor
of liberty. The several departments of power are dis-
ttibuted and blended in such a manner as at once
to destroy all symmetry and beauty of form, and to
expose some of the essential parts of the edifice to
the danger of being crushed by the disproportionate
weight of other parts.

No political truth is certainly of greater intrinsic
value, or is stamped with the authority of more en-
lightened patrons of liberty than that on which the
objection is founded. The accumulation of all pow-
ers, legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many, and whether
hereditary, self-appointed, or elective, may justly be
pronounced the very definition of tyranny. Were the
federal Constitution, therefore, really chargeable
with the accumulation of power, or with a mixture
of powers, having a dangerous tendency to such an
accumulation, no further arguments would be nec-
essary to inspire a universal reprobation of the sys-
tem. I persuade myself, however, that it will be
macde apparent to everyone that the charge cannot
be supported, and that the maxim on which it relies
has been totally misconceived and misapplied. In
order to form correct ideas on this important subject,
it will be proper to investigate the sense in which
the preservation of liberty requires that the three
great departments of power should be separate and
distinct.

The oracle who is always cons:lted and cited on
this subject 1s the celebrated Montesquieu. If he be
not the author of this invaluable precept in the sci-

ence of politics, he has the merit at least of displaying
and recommending it most effectually to the atten-
tion of mankind. Let us endeavor, in the first place,
to ascertain his meaning on this point.

The British Constitution was to Montesquieu what
Homer has been to the didactic writers on epic po-
etry. As the latter have considered the work of the
immortal bard as the perfect model from which the
principles and rules of the epic art were to be drawn,
and by which all similar works were to be judged,
so this great political critic appears to have viewed
the Constitution of England as the standard, or to
use his own expression, as the mirror of political
liberty; and to have delivered, in the form of ele-
mertary truths, the several characteristic principles
of that particular system. That we may be sure, then,
not to mistake his meaning in this case, let us recur
to the source from which the maxim was draw .

On the slightest view of the British Constitution,
we must perceive that the legislative, executive, and
judiciary departments are by no means totally sep-
arate and distinct from each other. The executive
magistrate forms an integral part of the legislative
authority. He alone has the prerogative of making
treaties with foreign sovereigns, which, when made,
have, under certain limitations, the force of legis-
lative acts. All the members of the judiciary depart-
ment are appointed by him, can be removed by him
on the address of the two Houses of Farliament, and
form, when he pleases to consult them, one of his
constitutional councils. One branch of the legislative
department forms also a great constitutional council
to the executive ch’ef, as, on another hand, it is the
sole depository of judicial power in cases of im-
peachment, and is invested with the supreme ap-
pellate jurisdiction in all other cases. The judges,
again, are so far connected with the legislative de-
partment as often to attend and participate in its
deliberatiuns, though not admitted to a legislative
vote.

From these facts, by which Montesquieu was
guided, it may clearly be inferred that, in saying
“There can be no liberty where the legislative and
executive powers are united in the same person, or
body of magistrates,” or, “if the power of judging
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be not separated from the legislative and executive
powers,” he did not mean that these departments
ought to have no partial agency in, or no control over,
the acts of each other. His meaning, as his ow
words import, and still more conclusively as illus-
trated by the example in his eye, can amount to no
more than this, that where the whole power of one
department is exercised by the same hands which
possess the whole power of another department, the
fundamental principles of a free constitution are sub-
verted. This would have been the case in the con-
stitution examined by him, if the king, who is the
sole executive magistrate, had possessed also the
complete legislative power, or the supreme admin-
istration of justice; or if the entire legislative body
had possessed the supreme judiciary, or the su-
preme executive authority. This, however, is not
among the vices of that constitution. The magistrate
in whom the whole executive power resides cannot
of himself make a law, though he can put a negative
on every law; nor administer justice in person,
though he has the appointment of those who do
administer it. The judges can exercise no executive
prerogative, though they are shoots from the exec-
utive stock; nor any legislative function, though they
may be advised with by the legislative councils. The
entire legislature can perform no judiciary act,
though by the joint act of two of its branches the
judges may be removed from their offices, and
though one of its branches is possessed of the ju-
dicial power in the last resort. The entire legislature,
again, can exercise no executive prerogative, though
one of its branches, constitutes the supreme exec-
utive magistracy, and another, on the impeachment
of a third, can try and condemn all the subordinaie
officers in the executive department.

The reasons on which Montesquieu grounds his
maxim are a further demonstration of his meaning.
“When the legislative and executive powers are
united in the same person or body,” says he, “’there
can be no liberty, because apprehensions may arise
lest the same monarch or senate should enact tyran-
nical laws to execute them in a tyrannical manner.”
Again: ““Were the power of judging joined with the
legislative, the life and liberty of the suliect would
be exposed to arbitrary control, for the judge would
then be the legislator. Were it joined to the executive
power, the judge might behave with all the violence
of an oppressor.” Some of these reasons are more fully
explained in other passages; but briefly stated as
they arehere, they sufficiently establish the meanirg
which we have put on this celebrated maxim of this
celebrated author.

James Madison and The Federalist Papers

If we look into the constitutions Jf the several
States, we find that, notwithstanding the emphatical
and, in some instances, the unqualified terms in
which this axiom has been laid down, there is not
a single instance in which the several departments
of power have been kept absolutely separate and
distinct. New Hampshire, whose constitution was
the last formed, seems to have been fully aware of
the impossibility and inexpediency of avoiding any
mixture whatever of these departments, and has
qualified the doctrine by declaring "that the legis-
lative, executive, and judiciary powers ought to be
kept as separate from, and independent of, each
other as the nature of a free government will admit; or
as is consistent with that chain of connection that binds
the whole fabric of the constitution in one indissoluble bond
of unity and amity.” Hert constitution accordingly
mixes these departments in several respects. The
Senate, which is a branch of the legislative depart-
ment, is also a judicial tribunal for the trial of im-
peachments. The President, who is the head of the
executive department, is the presiding member also
of the Senate; and, besides an equal vote in all cases,
has a casting vote in case of a tie. The executive head
is himself eventually elective every year by the leg-
islative department, and his council is every year
chosen by and from the members of the same de-
partment. Several of the officers of state are also
appointed by the legislature. And the members of
the judiciary department are appointed by the ex-
ecutive department.

The constitution of Massachusetts has observed a
sufficient though less pointed caution, in expressing
this fundamental article of liberty. It declares "that
the legislative department shall never exercise the
executive and judicial powers, or either of them; the
executive shall never exercise the legislative and ju-
dicial powers, or either of them; the judicial shall
never exercise the legislative and executive powers,
or either of them.” This declaration corresponds pre-
cisely with the doctrine of Montesquieu, as it has
been explained, and is not in a single point viclated
by the plan of the convention. It goes no faither
than to prohibit any one of the entire depaitments
from exercising the powers of another department.
In the very Constitution to which it is prefixed, a
partial mixture of powers has been admitted. The
executive magistrate has a qualified negative on the
legislative body, and the Senate, which is a part of
the legislature, is a court of impeachment for mem-
bers both of the executive and judiciary depart-
ments. The members of the judiciary department,
again, are appointable by the executive department,
and removable by the same authority on the address
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of the two legislative branches. Lastly, a number of
the officers of government are annually appointed
by the legislative department. As the appointment
to offices, particularly executive offices, is in its na-
ture an executive function, the compilers of tt ~on-
stitution have, in this last point at least, violated the
rule established by themselves.

I pass over the constitutions of Rhode Island and
-Connecticut, because they were formed prior to the
Revolution and even before the principle under ex-
amination had become an object of political atten-
tion.

The constitution of New York contains no decla-
ration on this subject, but appears very clearly to
have been framed. with an eye to the danger of im-
properly blending the differeni departments. It
gives, nevertheless, to the executive magistrate, a
partial control over the legislative department; and,
what is more, gives a like control to the judiciary
department; and even blends the executive and ju-
diciary departments ir. the exercise of this control.
In its council of appointment members of the leg-
islative are associated with the executive authority,
in the appointment of officers, both executive and
judiciary. And its court for the trial of impeachments
and correction of errors is to consist of one branch
of the legislature and the principal members of the
judiciary department.

The constitution of New Jersey has blended the
different powers of government more than any of
the preceding. The governor, who is the executive
magistrate, is appointed by the legislature; is chan-
cellor and ordinary, or surrogate of the State; is a
member of the Supreme Court of Appeals, and pres-
ident, with a casting vote, of one of the legislative
branches. The same legislative branch acts again as
executive counci! of the governor, and with him con-
stitutes the Court of Appeals. The members of the
judiciary department are appointed by thelegislative
department, and removable by one branch of it, on
the impeachment of the other.

According to the constitution of Pennsylvania, the
president, who is the head of the executive depart-
ment, is annually elected by a vote in which the
legislative department predominates. In conjunction
with an executive council, he appoints the members
of the judiciary department, and forms a court of
impeachment for trial of all officers, judiciary as well
as executive. The judges of the Supreme Court and
justices of the peace seem also to be removable by
the legislature; and the executive power of pardon-
ing, in certain cases, to be referred to the sarme de-
partment. The members of the executive council are
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made EX-OFFICIO justices of peace throughout the
State.

In Delaware, the chief executive magistrate is an-
nually elected by the legislative department. The
speakers of the two legislative branches are vice-
presidents in the executive department. The exec-
utive chief, with six others appointed, three by each
of the legislative branches, constitutes the Supreme
Court of Appeals; he is joined with the legislative
department in the appointment of the other judges.
Throughout the States it appears that the members
of the legislature may at the same time be justices
of the peace; in this State, .the members of one
branch of it are EX-OFFICIO justices of the peace;
as are also the members of the executive council.
The principal officers of the executive department
are appointed by the legislative; and one branch of
the latter forms a court of impeachments. All officers
may be removed on address of the legislature.

Marxyland has adopted the maxim in the most un-
qualified terms; deciaring that the legislative, exec-
utive, and judicial powers of government ought to
be forever separate and distinct from each another.
Her constitution, notwithstanding, makes the ex-
ecutive magistrate appointable by the legislative de-
partment: and the members of the judiciary by the
executive department.

The language of Virginia is still more pointed on
this subject. Her constitution declares “that the leg-
islative, executive, and judiciary departments shal!
be separate and distinct; so that neither exercise the
powers properly belonging to the other; nor shall
any person exercise the powers of more than one of
them at the same time, except that the justices of
county courts shall be eligible to either House of
Assembly.” Yet we find not only this express ex-
ception with respect to the members of the inferior
courts, but that the chief magistrate, with his exec-
utive council, are appointable by the legislature; that
two members of the latter are triennially displaced
at the pleasure of the legislature; and that all the
principal offices, both executive and judiciary, are
filled by the same department. The executive pre-
rogative of pardon, also, is in one case vested in the
legislative department.

The constitution of North Carolina, which de-
clares “that the legislative, executive, and supreme
judicial powers of government ought to be forever
separate and distinct from each other,” refers, at the
same time, to the legislative department, the ap-
pointment not only of the executive chief, but all the
principal officers within both that and the judiciary
department.
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In South Carolina, the constitution makes the ex-
ecutive magistracy eligible by the legislai.ve depart-
ment. It gives to the latter, also, the appomtment of
the members of the judiciary department, including
even justices of the peace and sheriffs; and the ap-
pointment of officers in the executive department,
down to captains in the army and navy of the State.

In the constitution of Georgia, where itis declared
“that the legislative, axecutive, and judiciary de-
partments shall be separate and distinct, so that nei-
ther exercise the powers properly belonging to the
other,” we find that the executive department is to
be filled by appointments of the legislature; and the
executive prerogative of pardon to be finally exer-
cised by the same authority. Even justices of the
peace are to be appointed by the legislature.

In citing these cases, in which the legislative, ex-
ecutive, and judiciary departments have not been
kept totally separate and distinct, I wish not tc be

regarded - 5 an advocate for the particular organi-
zations of several State governments. I am fully
aware that among the many excellent principles
which they exemplify, they carry strong marks of
the haste, and still stronger of the inexperience, un-
der which they were framed. It is but too obvious
that in some instances the fundamental principle
under consideraton has been violated by too great
a mixture, and even an actual consolidation of the
different powers; and that in no instance has a com-
petent provision been made for maintainirg in prac-
tice the separation delineated on paper. WhatI have
wished to evince is that the charge brought against
the proposed Constitution of violating the sacred
maxim of free government is warranted neither by
the real meaning annexed to that maxim by its au-
thor, nor by the sense in which it has hitherto been
understcod in America. This interesting subject will
be resumed in the ensuing paper.

Publius
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February £, 1788
To the People of the State of New York:

IT WAS shown in the last paper that the political
apothegm there examined does not require that the
legislative, executive, and judiciary departments
should be wholly unconnected with each other. I
shall undertake, in the next place, to show that un-
less these departments be so far connected and
blended as to give each a constitutional control over
the. others, the degree of separation which the
maXim requires, as essential to a free government,
can never in practice be duly maintained.

It is agreed on all sides, that the powers properly
belonging to one of the departments ought not to
be directly and completely administered by either of
the other departments. It is equally evident that
none of them ought to possess, directly or indirectly,
an overruling influence over the others in the ad-
ministration of their respective powers. It will not
be denied that power js of an encroaching nature
and that it ought to be effectually restrained from
passing the limits assigned to it. After discriminat-
ing, therefore, in theory, the several classes of
powcr,.as they may in their nature be legislative,
executive, or judiciary, the next and most difficult
task is to provide some practical security for each,
against the invasion of the others. What this security
ought to be is the great problem to be solved.

‘Will it be sufficient to mark, with precision, the
boundaries of these departments in the constitution
of the government, and to trust to these parchment
barriers against the encroaching spirit of power?
This is the security which appears to have bzen prin-
cipally relied on by the compilers of mest of the
American constitutions. But experience assures us
that the efficacy of the provision has been greatly
overrated; and that some more adequate defence is
indispensably necessary for the more feeble against
the more powerful, members of the government.
The legislative department is everywhere extending
the sphere of its activity and drawing all power into
its impetuous vortex.

The founders of our republics have so much merit
for the wisdom which they have displayed that no
task can be less pleasing than that of pointing out
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the errors into which they have fallen. A respect for
truth, however, obliges us to remark that they seem
never for a moment to have turned their eyes from
the danger to liberty from the overgrown and all-
grasping prerogative of an hereditary magistrate,
supported and fortified by an-hereditary branch of
the legislative authority. They seem never to have
recollected the danger from legislative usurpations,
which, by assembling all power in the same hands,
must lead to the same tyranny as is threatened by
executive usurpations.

In a government where numerous and extensive
prerogatives are placed in the hands of an hereditary
monarch, the executive departmient is very justly
regarded as the source of dauger, and watched with
all the jealousy which a zeal for liberty ought to
inspire. In a democracy, where a multitude of people
exercise in person the legislative functions and are
continually exposed, by their incapacity-for-regular
deliberation and concerted measures, to the ambi-
tious intrigues of their executive magistrates, tyr-
anny may well be apprehended, on some favorable
emergency, to start up in the same quarter. But in
a representative republic, where the executive mag-
istracy is carefully limited, both in the extent and
the duration of its power; and where the legislative
power is exercised by an assembly, which is inspired
by a supposed influence over the people, with an
intrepid confidence in its own strength; which is
sufficiently numerous to feel all the passions which
actuate a multitude, yet not so numerous as to be
incapable of pursuing the objects of its passions by
means which reason prescribes; it is against the en-
terprising ambition of this department that the peo-
ple ought to indulge all their jealousy and exhaust
all their precautions.

The legislative department derives a superiority
in our governments from other circumstances. Its
constitutional powers being at once more extensive,
and less susceptible of precise limits, it can, with the
greater facility, mask, under complicated and indi-
rect measures, the encroachments which it makes
on the co-ordinate departments. It is not unfre-
quently a question of real nicety in legislative bodies
whether the operation of a particular measure will,
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or will not, extend beyond the legislative sphere. On
the other side, the executive power being restrained
within a narrower compass and being more simple
in its nature, and the judiciary being described by
landmarks still less uncertain, projects of usurpation
by either of these departments would immediately
betray and defeat themselves. Nor is this ail: as the
legislative department alone has access to the pock-
ets of the people, and has in some constitutions full
discretion, and in all a prevailing influence, over the
pecuniary rewards of those who fill the other de-
partments, a dependence is thus created  a the lat-
ter, which gives still greater facility to
encroachments of the former.

I have appealed to our own experience for the
truth of what I advance on this subject. Were it nec-
essary to verify this experience by particular proofs,
they might be multiplied without end. I might collect
vouchers in abundance from the records and ar-
chives of every State in. the Union. But as a more
concise, and at the same time equally satisfactory
evidence, I will refer to the example of two States,
attested by twco unexceptionable authorities.

The first example is that of Virginia, a State which,
as we have seen, has expressly declared in its con-
stitution, that the three great departments ought not
to be intermixed. The authority in support of it is
Mr. Jefferson, who, besides his other advantages for
remarking the operation of the government, was
himself the chief magistrate of it. In order to convey
fully the ideas with which his experience had im-
pressed him on this subject, it will be necessary to
quote a passage of some length from his very inter-
esting Notes on the State of Virginia, p. 195. ’All the
powers of government, legislative, executive, and
judiciary, result to the legislative body. The concen-
trating these in the same hands is precisely the def-
inition of despotic government. It will be no
alleviation that these powers will be exercised by a
plurality of hands, and not by a single one. One
hundred and seventy-three despots would surely be
as oppressive as one. Let those who doubt it turn
their eyes on the republic of Venice. As little will it
avail us that they are chosen by ourselves. An elective
despotism was not the government we fought for; but
one which should not only be founded on free prin-
ciples, but in which the powers of the government
should be so divided and balanced among several
bodies of magistracy as that no one could transcend
their legal limits without being effectually checked
and restrained by the others. For this reason that
convention which passed the ordinance of govern-
ment, laid its foundation on this basis, that the leg-
islative, executive, and judiciary departments
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should be separate and distinct, so that no person
should exercise the powers of more than one of them
at the same time. But no barrier was provided between
these several powers. The judiciary and the executive
members were left dependent on the legislative for
their subsistence in office, and some of them for their
continuance in it. If, therefore, the legislature as-
sumes executive and judiciary powers, no opposi-
tion is likely to be made; nor, if made, can be
effectual; because in that case they may put their
proceedings into the form of acts of Assembly,
which will render them obligatory on the other
branches. They have accordingly, in many instances,
decided rights which should have been left to judiciary
controversy, and the direction of the executive, during
the whole time of their session, is becoming habitual and
famitiar."”

The other State which I shall have for an example
is Pennsylvania; and the other authority, the Council
of Censors, which assembled in the years 1783 and
1784. A part of the duty of this body, as marked out
by the Constitution, was “to inquire whether the
Constitution had been preserved inviolate in every
part; and whether the legislative and executive
branches of government had performed their duty
as guardians of the people, or assumed to them-
selves, or exercised, other or greater powers than
they are entitled to by the Constitution.” In the ex-
ecution of this trust, the council were necessarily led
to a comparison of both the legislative and executive
proceedings with the constitutional powers of these
departments; and from the facts enumerated, and
to the truth of most of which both sides in the council
subscribed, it appears than the Constitution had
been flagrantly vioiated by the legislature in a variety
of important instances.

A great number of laws had been passed violating,
without any apparent necessity, the rule requiring
that all bills of a public nature shall be previously
printed for the consideration of the people; although
this is one of the precautions chiefly relied on by the
Constitution against improper acts of the legislature.

The constitutional trial by jury has been violated
and powers assumed which had not been delegated
by the Constitution.

Executive powers had been usurped.

The salaries of the judges. which the Constitution
expressly requires to be fixed, had been occasionally
varied, and cases belonging to the judiciary depart-
ment frequently drawn within legislative cognizance
and determination.

Those who wish to see several particulars falling
under each of these heads may consult the journals
of the council which are in print. Some of them, it
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wiil be found, m2y be imputable to peculiar circum-
stances conp .cted with the war; but the greater part
of them may be considered as the spontaneous
shoots of an iil-constituted government.

It appears, also, that the executive department
had not been innocent of frequent breaches of the
Constitution. There are three observations, how-
ever, which ought to be made on this head: first, a
great proportion of the instances were either im-
mediately produced by the necessities of the war,
or recommended by Congress or the commander-
in-chief; second, in most of the other instances they
conformed either to the declared or the known sen-
timents of the legislative department; third, the ex-
ecutive department of Pennsylvania is distinguished
from that of the other States by the number of mem-
bers composing it. In this respect, it has as much

affinity to a legislative assembly as to an executive
council. And being at once exempt from the restraint
of an individual responsibility for the acts of the
body, and deriving confidence from mutual e: ziple
and joint influence, unauthorized measures-would,
of course, be more freely hazarded, than where the
executive department is administered by a single
hand, or by a few hands.

The conclusion which I am warranted in drawing
from these observations is that a mere demarcation
on parchment of the constitutional limits of the sev-
eral departments is not a sufficient guard against
those encroachments which lead to a tyrannical con-
centration of all the powers of government.in the
same hands.
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February 6, 1788
To the People of the State of New York:

TO WHAT expedient, then, shall we finally resort,
for maintaining in practice the necessary partition
of power among the several departments as laid
down in the Constitution? The only answer that can
be given is that as all these exterior provisions are
found to be inadequate the defect must be supplied,
by so contriving the interior structure of the gov-
. ernment as thatits several constituent parts may, h-
) their mutual relations, be the means of keeping eacl.
other in their proper places. Without presuming to
undertake a full development of this important idea
Iwill hazard a few general observations, .thich may
perhaps place it in a clearer light, and enable us to
form a more correct judgment of the principles and
structure of the government planned by the con-
vention.

In order to lay a due foundation for that separate
and distinct exercise of the different powers of gov-
ernment, which to a certain extent is admitted on
all hands to be essential to the preservation of lib-
erty, it is evident that each department should have
a will of its own; and consequently shoutd be so
constituted that the members of each should have
as little agency as possibie 1:x the appointment of the
members of the others. Were this principle rigor-
ously adhered to, it would require that al. the ap-

, pointments for the supreme executive, legislative,
and judiciary 1 1agistracies should be drawn from the
same fountain of authorit:, the people, through
channels having no communication whatever with
one another. Perhaps such a plan of constructing
the several departments would be less difficult in
practice than it may in contemplation appear. Some
difficulties, however, an. -ome additional expense
would attend the execution of it. Some deviations,

- therefore, from the principle must be admuted. In
the constitution of the judiciary department in par-
ticular, it might be inexpedient to insist rigorously
on the principle: first, because peculiar qualifications
being essential in the members, the primary consid-
eration ought to be to select that mude of choice
which best secures these qualifications; second, be-
cause the permanent tenure by which the appoint-
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ments are held in that department, must soon
destroy all sense of dependence on the authority
conferring them.

It is equally evident that the members of each de-
partment should be as little dependent as possible
on those of the others for the emoluments annexed
to their offices. Were the executive magistrate, or
the judges, notindependent of the legislature in this
particular, their independence in every other would
be merely nominal.

But the great security against a gradual concen-
tration of the several powers in the same department
consists in giving to those who administer each de-
partment the necessary constitutional®means and
personal motives to resist encroachments of the oth-
ers. The provisions for defense must in this, as in
all other cases, be made commensurate to the danger
of attack. Ambition must be made to counteract am-
bition. The interest of the man must be connected
with the constitutional rights cf the place. It may be
a reflection on human nature that such devices
should be necessary to control the abuses of gov-
ernment. But what - government itself but the
greatest of all-reflections on human nature? If men
were angels, no government would be necessary. If
angels were to govern men, neither external nor in-
ternal controls on government would be necessary.
In framing a government which is to be administered
by men over inen, the great difficulty lies in this:
you must first enable the government to contre! the
governed; and in the next place oblige it to control
itself. A dependence on the people is, no doubt, the
primary control on the government; but experience
has taught mankind the necessity of auxiliary pre-
cautions.

This policy of supplying, by opposite and rival
interests, the defect of better motives, might be
traced through the whole system of human affairs,
private as well as public. We see it particularly dis-
played in all the subordinate distributions of power,
where the constant aim is to divide and arrange the
several offices in such a manner as that each may
be a check on the other—that the private interest of
every individual may be a sentinel over the public
rights. These inventions of prudence cannot be less
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requisite in the distribution of the supreme powers
of the State.

But it is not possible to give each department an
equal power of self-defence. In republican govern-
ment, the legislative authority necessarily predom-
inates. The remedy for this inconveniency is to
divide the legislature into different branches; and to
render them, by different modes of election and dif-
ferent principles of action, as little connected with
each other as the nature of their common funcuuns
and their common dependence on the society will
admit. It may even be necessary to guard against
dangerous encroachments by still further precau-
tions. As the weight of the legislative authority re-
quires that it should be thus divided, the weakness
of the executive may require, on the other hand,
that it should be fortified. An absclute negative on
the legislature appears, at first view, to be the natural
defence with which the executive magistrate should
bearmed. But perhaps it would be neither altogether
safe nor alone sufficient. On ordinary occasions it
might not be exerted with the requisite firmness,
and on extraordinary occasions it might be perfidi-
ously abused. May not this defect of an absolute
negative-be supplied by some qualified connection
between this weaker depar aent and the weaker
branch of the stronger department, by which the
latter may be led to support the constitutional rights
of tite former, without being too much detached
from the rights of its ow -« department?

If the principles on which these observations are
founded be just, as I-persuade myself they are, and
they be applied as a criterion to the several State
constitutions, and to the federal Constitution, it will
be found that if the latter does not perfectly corre-
spond with them, the former are infinitely less able
to bear such a test.

There a1e, moreover, two considerations partic-
ularly applicable to the federal system of America,
which place that system in a very interesting point
of view.

First. In a single republic, all the power surren-
dered by the people is submitted to the administra-
tion of a single government; and the usurpations are
guarded against by a division of the government into
distinct and separate departments. In the compound
republic of America, the power surrendered by the
people is first divided between two distinct govern-
ments, and then the portion -allotted to each sub-
divided among distinct and separate departments.
Hence a double security arises to the rights of the
people. The different governments will control each
other, at the same time that each will be controlled
by itself.

N

Second. It is of great importance in a republic not
only to guard the society against the oppression of
its rulers, but to guard one part of the society against
the injustice of the other part. Different interests
necessarily exist in different classes of citizens. If a
majority be united by a common interest, the rights
of the minority will be insecure. There are but two
methods of providing against this evil: the one by
creating a will in the community independent of the
majority—that is, of the society itself; the other, by
comprehending in the society so many separate de-
scriptions of citizens as will render an unjust com-
bination of a majority of the whole very improbable,
if not impracticable. The first method prevails in all
governments possessing an hereditary or self-ap-
pointed authority. This, at best, iz}:ut a precarious
security; because a power independent of the society
may as well espouse the unjust views of the major
as the rightful interests of the minor party, and may

possibly be turned against both parties. The second

method will be exemplified in the federal republic
of the United States. Whilst all authority in it will
be derived from and dependent on the society, the
society itself will be broken into so many parts, in-
terests and classes of citizens, .hat the rights of in-
dividuals, or of the minority, will be in little danger
from interested combinations of the majority. In a
free government the security for civil rights must be
the same as that for religious rights. It consists in
the one case i the multipliity of interests, and in
the other in the multiplicity of sect.. The degree of
security in both cases will depend on the number of
interests and sects; and this may be presumed to
depend on the extent of country and numbers of
people comprehended under the same government.
This view of the subject must particularly recom-
mend a proper federal system to all the sincere and
considerate friends of republican government, since
it shows that in exact proportion as the territory of
the Union may be formed into more circumscribed
Confederacies, or States, oppressive combinations
of a majority will be facilitated; the best security,
under the republican forms, for the rights of every
class of citizens, will be diminished; and conse-
quently the stability and independence of some
member of the government, the only other security,
must be proportionally increased. Justice is the end
of government. It is the end of civil society. It ever
has been and ever will be pursued until it be ob-
tained, or until liberty be lost in the pursuit. In a
society under the forms of which the stronger faction
can readily unite and oppress the weaker, anarchy
may as truly be said to reign as in a state of nature,
where the weaker individual is not secured against




the violence of the stronger; and as, in the latter
state, even the stronger individuals are prompted,
by the uncertainty of their condition, to submit to a
government which may protect the weak as well as
themselves; so, in the former state, will the more
powerful factions or parties be gradually induced,
by a like motive, to wish for a government which
will protect all parties, the weaker as well as the
more powerful. It can be little doubted that if the
State of Rhode Island was separated from the Con-
federacy and left to itself, the insecurity of rights
under the popular form of government within such
narrow limits would be displayed by such reiterated
oppressions of factious majorities that some power
altogether independent of the people would soon
be called for by the voice of 1e very factions whose
misrule had proved the necessity of it. In the ex-
tended republic of the United States, and among the
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great variety of interests, parties, and sects which it
embraces, a coalition of a majority of the whole so-
ciety could seldom take place on any other principles
than those of justice and the general good; whilst
there being thus less danger to a minor from the will
of a major party, there must be less pretext, also, to
provide for the security of the former, by introducing
into the government a will not dependerit on the
latter, or, in other words, a will independent of the
society itself. It is no-less certain than it is important,
notwithstanding the contrary opinions which have
been entertained, that the larger the society, pro-
vided it lie within a practicable sphere, the more
duly capable it will be of self-government. And hap-
pily for the republican cause, the practicable sphere
may be carried to a very great extent, by a judicious
modification and mixture of the federal principle.
Publius
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Document 8
Essay I (Brutus)

18 October 1787
To the Citizens of the State of New-York.

When the public is called to investigate and decide
upon a question in which not only the present mem-
bers of the community are deeply interested, but
upon which the happiness and misery of genera-
tions yet unborn is in great measure suspended, the
benevolent mind cannot help feeling itself peculiarly
interested in the result.

In this situation, I trust the feeble efforts of an
individual, to lead the minds of the people to a wise
and prudent determination, cannot fail of being ac-
ceptable to the candid and dispassionate part of the
community. Encouraged by this consideration, I
have been induced to offer my thoughts upon the
present important crisis of our public affairs.

Perhaps this country never saw so critical a period
in their political concerns. We have felt the feeble-
ness of the ties by which these United States are
held togetner, and the want of sufficient energy in
our present confederatior, to manage, in some in-
stances, our general concerns. Various expedients
have been proposed to remedy these evils, but none
have succeeded. Atlength a Convention of the states
has been assembled, they have formed a constitu-
tion which v.ii-now, probably, be submitted to the
people to ratify o1 reject, who are the fountain of all
power, to whom alone it of right belongs to make
or unmake constitutions, or forms of government,
at their pleasure. The most important question that
was ever proposed to your decision, or to the de-
cision of any people under heaven, is before you,
and you are to decide upon it by men of your own
election, chosen specially for this purpose. If the
constitution, offered to your acceptance, be a wise
one, calculated to preserva: the invaluable blessings
of liberty, to secure :ne inestimable rights of man-
kind, and promote humart happiness, then, if you
accept it, you will lay alasting foundation of hap-
piness for mill'ons yci unborn, generations to come
will rise up and call you blessed. You may rejoice
in the prospects of this vast extended continent be-
coming filled with freemen, who will assert the dig-
nity of human nature. You may solace yourselves
with the idea, that society, in this favoured land,

143

will fast advance to the highest point of perfection;
the human mind will expand in knowledge and vir-
tue, and the golden age be, in some measure, real-
ised. But if, on the other hand, this form of
government contains principles that will lead to the
subversion of liberty—if it tends to establish a des-
potism, or, what is worse, a tyrannic aristocracy;
then, if you adopt it, this only remaining asylum for
liberty will be shut up, and posterity will execrate
your memory.

Momentous then is the question you have to de-
termine, and you are called upon by every motive
which should influence a noble and virtuous mind,
to examine it well, and to make up a wise judgment.
It is insisted, indeed, that this constitution must be
received, be it ever so imperfect. If it has its defects,
it is said, they can be best amended when they are
experienced. But remember, when the people once
part with power, they can seldom or never resume
it again but by force. Many instances can be pro-
duced in which the people have voluntarily in-
creased the powers of their rulers; but few, if any,
in which rulers have willingly abridged their au-
thority. This is a sufficient reason to induce you to
be careful, in the first instance, how you deposit the
powers of government.

With these few introductory remarks, I shall pro-
ceed to a consideration of this constitution:

The first question that presents itself on the sub-
ject is, whether a confederated government be the
best for the United States or not? Or in other words,
whether the thirteen United States should be re-
duced to one great republic, governed by one leg-
islature, and under the direction of one executive
and judicial; or whether they should continue thir-
teen confederated : -publics, under the direction and
controul of a supreme federal head for certain de-
fined national purposes only?

This enquiry is important, because, althouzh the
government reported by the convention does not go
to a perfect and entire consolidation, yet it ap-
proaches so near to it, that it must, if executed, cer-
tainly and infallibly terminate in it.

This government i. to possess absolute and un-
controulable power, legislative, executive and judi-
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cial, with respect tc every object to which it extends,
for by the last clause of section 8th, article Ist, it is
declared “that the Congress shall have power to
make all laws which shall be necessary and proper
for carrying into execution the foregoing powers,
and all other powers vested by this constitution, in
the government of the United States; or in any de-
partment or office thereof.” And by the 6th article,
itis declared “that this constitution, and the laws of
the United States, which shall be made in pursuance
thereof, and the treaties made, or which shall be
made, under the autnority of the United States, shall
be the supreme law of the land; and the judges in
eve,™ state shall be bound thereby, any thing in the
constitution, or law of any state to the contrary not-
withstanding.” It appears from these articles that
there is no need of any intervention of the state
governments, between the Congress and the peo-
ple, to execute any one power vested in the general
government, and that the constitution and laws of
every state are nullified and declared void, so far as
they are or shall be inconsistent with this constitu-
tion, or the laws made in pursuance of it, or with
treaties made under the authority of the United
States.—The government then, so far as it extends,
is a complete one, and not a confederation. It is as
much one complete government as that of New-
York or Massachusetts, has as absolute and perfect
powers to make and execute all laws, to appoint
officers, institute courts, declare offences, and annex
penalties, with respect to every object to which it
extends, as any other in the world. So far therefore
as its powers reach, all ideas of confederation are
given up and lost. It is true this government is lim-
ited to certain objects, or to speak more properly,
some small degree of power is still left to the states,
but a little attention to the powers vested in the
general government, will convince every candid
man, that if it is capable of being executed, all that
is reserved for the individual states must very soon
be annihilated, except so far as they are barely nec-
essary to the organization of the general govern-
ment. The powers of the general legislature extend
to every case that is of the least importance—there
is nothing valuable to human nature, nothing dear
to freemen, but what is within its power. It has au-
thority to make laws which will affect the lives, lib-
erty, and property of every man in the United States;
nor can the constitution or laws of any state, in any
way prevent or impede the full and complete exe-
cution of every power given. The legislative power
is competent to iay taxes, duties, imposts, and ex-
cises;—there is no limitation to this power, unless
it be said that the clause which directs the use to
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which those taxes, and duties shall be applied, may
be said to be a limitation: but this is no restriction
of the power at all, for by this clause they are to be
applied to pay the debts and provide for the common
defence and general welfare of the United States;
but the legislature have authority to contract debts
at their discretion; they are the sole judges of what
is necessary to provide for the common defence, and
they only are to determine what is for the general
welfare; this power therefore is neither more nor
less, than a power to lay and collect taxes, imposts,
and excises, at their pleasure; not only [is] the power
to lay taxes unlimited, as to the amount they may
require, but it is perfect and absolute to raise them
in any mode they please. No state legislature, or any
power in the state governments, have any more to
do in carrying this into effect, than the authority of
one state has to do with that of another. In the busi-
ness therefore of laying and collecting taxes, the idea
of a confederation is totally lost, and that of one
entire republic is embraced. It is proper here to re-
mark, that the authority to lay and collect taxes is
the most important of any power that can be
granted; it connects with it almost ali other powers,
or at least will in process of time draw all other after
it; it is the great mean of protection, security, and
defence, in a gc >d government, and the great engine
of oppression and tyranny in a bad one. This cannot
fail of being the case, if we consider the contracted
limits which are set by this constitution, to the late
[state?] governments, on this article of raising
money. No state can emit paper money—lay any
duties, or imposts, on imports, or exports, but by
consent of the Congress; and then the net produce
shall be for the benefit of the United States: the only
mean therefore left, for any state to support its gov-
ernment and discharge its debts, is by direct taxa-
tion; and the United States have also power to lay
and collect taxes, in any way they please. Every one
who has thought on the subject, must be convinced
that but small sums of money can be collected in
ar.y country, by direct taxe[s], when the federal gov-
ernment begins to exercise the right of taxation in
all its parts, the legislatures of the several states will
find it impossible to raise monies to support their
governments. Without money they cannot be sup-
ported, and they must dwindle away, and, as before
observed, their powers absorbed in that of the gen-
eral government.

It might be here shown, that the power in the
federal legislative, to raise and support armies at
pleasure, as well in peace as in war, and ‘heir con-
troul over the militia, tend, not only to a consoli-
dation of the government, but the destruction of
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liberty.—I shall not, however, dwell upon these, as
a few -observations upon the judicial power of this
government, in addition to the preceding, will fully
evince the truth of the position.

The judicial power of the United States is to be
vested in a supreme court, and in such inferior
courts as Congress may from time to time ordain
and establish. The power of these courts are very
extensive; their jurisdiction comprehends all civil
causes, except such as arise between citizens of the
same state; and it extends to all cases in law and
equity arising under the constitution. One inferior
court must be established, I presume, in each state,
at least, with the necessary executive officers ap-
pendant thereto. Itis easy to see, that in the common
course of things, these courts will eclipse the dignity,
and take away from the respectability, of the state
courts. These courts will be, in themselves, totally
independent of the states, deriving their authority
from the United States, and receiving from them
fixed salaries; and in the course of human events it
is to be expected, that they will swallow up all the
powers of the courts in the respective states.

How far the clause in the 8th section of the Ist
article may operate to do away all idea of confed-
erated states, and to effect an entire consolidation
of the whole into one general government, it is im-
possible to say. The powers given by this article are
very general and comprehensive, and it may receive
a construction to justify the passing almost any law.
A power to make all laws, which shall be necessary
and proper, for carrying into execution, all powers
vested by the constitution in the government of the
United States, or any department or officer thereof,
is a power very comprehensive and definite [indef-
inite?], and may, for ought I know, be exercised in
such a manner as entirely to abolish the state leg-
islatures. Suppose the legislature of a state should
pass a law to raise money to support their govern-
ment and pay the state debt, may the Congress re-
peal this law, because it may prevent the collection
of a tax which they may think proper and necessary
to lay, to provide for the general welfare of the
United States? For all laws made, in pursuance of
this constitution, are the supreme law of the land,
and thejudgesin every state shall be bound thereby,
any thing in the constitution or laws of the different
states to the contrary notwithstanding.—By such a
law, the government of a particular state might be
overturned at one stroke, and thereby be deprived
of every means of its support.

It is not meant, by stating this case, to insinuate
that the constitution would warrant a law of this
kind; or unnecessarily to alarm the fears of the peo-
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ple, by suggesting, that the federal legislature would
be more likely to pass the limits assigned them by
the constitution, than that of an individual state,
further than they are less responsible to the people.
But what is meant is, that the legislature of the
United States are vested with the great and uncon-
troulable powers, of laying and collecting taxes, du-
ties, imposts, and excises; of regulating trade,
raising and supporting armies, organizing, arming,
and disciplining the militia, instituting courts, and
other general powers. And are by this clause in-
vested with the power of making all laws, proper and
necessery, for carrying all these into execution; and
they may so exercise this power as entirely to an-
nihilate all the state governments, and reduce this
country to one single government. And if they may
do it, it.is pretty certain they will; for it will be found
that the power retained by individual states, small
as it is, will be a clog upon the wheels of the gov-
ernment of the United States; the latter therefore will
be naturally inclined to remove it out of the way.
Besides, it is a truth confirmed by the unerring ex-
perience of ages, that every man, and every body
of men, invested with power, are ever disposed to
increase it, and to acquire a superiority over every
thing that stands in their way. This disposition,
which is implanted in human nature, will operate
in the federal legislature-to lessen and ultimately to
subvert the state authority, and having such advan-
tages, will most certainly succeed, if the federal gov-
ernment succeeds at ail. It must be very evident
then, that what this constitution wants of being a
complete consolidation of the several parts of the
union into one complete government, possessed of
perfect legislative, judicial, and executive powers, to
all intents and purposes, it will necessarily acquire
in its exercise and operation.

Let us now proceed to enquire, as I at first pro-
posed, whether it be best the thirteen United States
should be reduced to one great republic, or not? It
is here taken for granted, that all agree in this, that
whatever government we adopt, it ought to be a free
one; that it should be so framed as to secure the
liberty of the citizens of America, and such an one
as to admit of a full, fair, and equal representation
of the people. The question then will be, whether a
government thus constituted, and founded on such
principles, is practicable, and can be exercised over
the whole United States, reduced into one state?

If respect is to be paid to the opinion of the greatest
and wisest men who have ever thought or wrote on
the science of government, we shall be constrained
to conclude, that a f e republic cannot succeed over

a country of such immense extent, containing such
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a number of inhabitants, and these encreasing in
such rapid progression as that of the whole United
States. Among the many illustrious authorities
which might be produced to this point, I shall con-
tent myself with quoting only two. The one is the
baron de Montesquieu, spirit of laws, chap. xvi. vol.
I [book VIII}. “It is natural to a republic to have only
a small territory, otherwise it cannot long subsist.
In a large republic there are men of large fortunes,
and consequently of less moderation; there are trusts
too great to be placed in any single subject; he has
interest of his own; he soon begins to think that he
may be happy, great and glorious, by oppressing
his fellow citizens; and that he may raise himself to
grandeur on the ruins of his country. In a large re-
public, the public good is sacrificed to a thousand
views; it is subordinate to exceptions, and depends
on accidents. In a small one, the interest of the public
is easier perceived, better understood, and more
within the reach of every citizen; abuses are of less
extent, and of course are less protected.” Of ‘ne
same opinion is the marquis Beccarari.

History furnishes no example of a free republ,
any thing like the exterit of the United States. The
Grecian republics were of smali extent; so al>n was
that of the Romans. Both of these, it is true, in proc-
ess of time, extended their conquests over large ter
ritories of ccuntry; and the consequence was, that
their governments were changed from that of free
governments to those of the mosi tyrannical that
every existed in the world.

Not only the opinion of the greatest men, and the
experience of mankind, are against the idea of an
extensive republic, but a variety of reasons may be
drawn from the reason and nature of things, ag.inst
it. In every government, the will of the sovereign is
the law. In despotic governments, the supreme au-
thority being lodged in one, his will is law, and cas
be as easily expressed to a large extensive 1>-rilory
as to a small one. In a pure demo:racy the | .op'e
are the sovereign, and their will is declared by «....>>-
selves; for this purpose they must all come togeth.r
to deliberate, and decide. This kind of government
cannotbe exercised, therefore, over a country of any
considerable extent; it must be confined fo a single
city, or at least limited to such bounds as tha. the
peoplecan conveniently assemble, be able to debate,
understand the subject submitted to them, and de-
clare their opinion concerning it.

In a free republic, although all laws are derived
from the consent of the people, yet ‘he people dc
not declare their consent by themselves in person,
but by representatives, chosen by thcm, who are
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supposed to know the minds of their constituents,
and to be possessed of integrity to declare this mind.

In every free government, the people must give
their assent to the laws by which they are governed.
This is the true criterion between a free government
and an arbitrary one. The former are ruled by the
will of the whole, exprec.,ed in any manner they
may agree upon; the latter by the will of one, or a
few. If the people are to give their assent to the laws,
by persons chosen and appointed by them, the man-
ner of the choice and the number chosen, must be
such, as to possess, be disposed, and consequently
qualified to declare the sentiments of the people; for
if they do not know, or are not disposed to speak
the sentiments of the people, the people do not gov-
ern, but the sovereignty is in a few. Now, in a large
extended country, it is impossible to have a repre-
sentation, possessing the sentiments, and of integ-
rity, to declare the minds of the people, without
having it so numerous and unwieldy, as to be subject
in great measure to the inconveniency or 1 demo-
cratic government.

The territory of the United States is of vast extent;
it now contains near three million of souls, and is
capable of containing mu~" more than ten times that
number. Is it practicat . ror a country, 50 large and
50 numerous as they will soon become, to elect a
representation, that will speak their sentiments,
without their becoming so numerous as to be inca-
pable of transacting public business? It certainly is
not.

In a republic, the manners, sentiments, and in-
terests of the people should be similar. If this be not
the case, there will be a constant clashing of opin-
ions; and the representatives of one part will be con-
tinually striving against those of the other. This will
retard the operations of government, and prevent
such conclusions as will promote the public good.
If we apply this remark to the condition of the United
States, we shall be convinced that it forbids that we
should be one government. The United States in-
cludes a vaucty of ciimates. The productions of the
different parts of the union are very variant, and
their interests, of consequence, diverse. Their man-
ners and habits differ as much as their climates and
productions; and their sentiments are by no means
coincident. The laws and customs of the several
states are, in many respects, very diverse, and in
some opposite; each would be in favc - of its own
interests and customs, and, of consequence, a leg-
iloture, formed of representatives from the respec-
tive parts, would not only be too numerous to act
with any care or decision, but would be composed




of such heterogeneous and discordant principles, as
would constantly be contending with each other.

The laws cannot be executed in a republic, of an
extent equal to that of the United States, with
promaptitude.

The magistrates in every government must be
supported in the execution of the laws, either by an
armed force, maintained st the public exf ance for
that purpose; or by. the people turning out to aid the
magistrate upon his command, in case of resistance.

In despotic governments, as well as in all the mon-
archies of Europe, standing armies are kept up to
execute the commands of the prince or the magis-
trate, and are employed for this purpose when oc-
casion requires: But they have always proved the
destruction of liberty, and [are] abhorrent to the
spirit of a free republic. In England, where they de-
pend upon the parliament for their annual support,
they have always been complained of as oppressive
and unconstitutional, and are seldom employed in
executing of the laws; never except on extraordinary
occasions, and then under the direction of a civil
magistrate.

A free republic will never keep a.standing army
toexecute its iaws. It must depend upon the support
of its citizens. But when a government is to receive
its support from the aid of the citizens, it must be
so constructed as to have the confidence, respect,
and affection of the people. Men who, upon tt.e call
of the magistrate, offer themselves to execute the
laws, are influenced to do it either by affection to
the government, or from fear; where a standing
army is at hand to punish offenders, every man is
actuated by the latter principle, and therefore, when
the magistrate calls, will obey: but, where this is not
the case, the government must rest for its support
upon the confidence and respect which the people
have for their government and laws. The body of
the people buing attached, the government will al-
ways be sufficient to support and execute its laws,
and to operate upon the fears of any faction which
may be opposed -to it, not only to prevent an op-
position to the ea .cution of the laws themselves, but
also to compel the most of them to aid the magis-
trate; but the people will not be likely to have such
confidence in their rulers, in a republic 50 extensive
as the United States, as necessary for these pur-
pnses. The confidence which the people have in
their rulers, in a free republic, arises from their
knowing them, from their being responsible to them
for their conduct, and from the power they have of
displacing them when they misbehave: but in a re-
public of the extent of this continent, the people in
general would be acquainted with very few of their
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rulers: the people at large would know little of their
proceedings, and it would be extremely difficult to
change them. The people in Georgia and New-
Hampshire would not know one another’s mind,
and therefore could not act in concert to enable them
to _ffect a general change of representatives. The
different parts of so extensive a country could not
possibly be made acquainted with the conduct of
their representatives, nor be informed of the reasons
upon which measures were founded. The conse-
quence will be, they will have no confidence in their
legislature, suspect them of ambitious views, be jeal-
ous of every measure they adopt, and will not sup-
port the laws they pass. Hence the government will
be nerveless and inefficient, and no way will be left
to render it otherwise, but by establishing an armed
force to execute the laws at the point of the bayo-
et—a government of all others the most to be
areaded.

13 a republic of such vast extent as the United-
States, the legislature cannot attend to the various
concerns and wants of its different parts. It cannot
be sufficiently numerous to be acquainted with the
local condition and wants of the different districts,
and if it could, it is impossible it should have suf-
ficient time to attend to and provide for all the va-
riely of cases of this nature, that would be
continually arising.

In so extensive a republic, the great officers of
government would soon become above the control
Jf the people, and abuse their power to the purpose
of aggrandizing themselves, and oppressing them.
The trust committed to the executive offices, in a
country of the extent of the United-States, must be
various and of magnitude. The command of all the
troops and navy of the republic, the appointment of
officers, the power of pardoning offences, the col-
lecting of all the public revenues, and the power of
expending them, with 2 number of other powers,
must be lodged and exercised in every state, in the
hands of a few. When these are attended with great
honor and emolument, as they always will be in
large states, so as greatly to interest men to pursue
them, and to be proper objects for ambitious and
designing men, such men will be ever restless in
their pursuit after them. They will use the power,
when they have acquired it, to the purposes of grat-
ifying their own interest and ambition, and it is
scarcely possible, in a very large republic, to call
them to account for their misconduct, or to prevent
their abuse of power.

These are some of the reasors by which it appears,
that a free republic cannot long subsist over a coun-
try of the great extent of these states. If then this
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new constitution is calculated to consolidate the thir-
teen states into one, as it evidently is, it ought not
to be adopted.

Though I am of opinion, that it is a sufficient ob-
jection to this government, toreject it, that it creates
the whole union into one government, under the
form of a republic, yet if this objection was obviated,
there are exceptions to it, which are so material and
fundamental, that they ought to determine every
man, who is a friend to the liberty and happiness
of mankind, not to adopt it. I beg the candid and
dispassionate attention of my countrymen while I
state these objections—they are such as have ob-
truded themselves upon my mind upon a careful
attention to the matter, and such as I sincerely be-
lieve are well founded. There are many objections,
of small moment, of which I shall take no notice—
perfection is not to be expected in any thing that is
the production of man—and if I did not in my con-
science believe that this scheme was defective in the
fundamental principles—in the fourdation upon
which a free and equal government must rest—I
would hold my peace.

Brutus
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Essay IV (Brutus)

29 November 1787
To the People of the State of New-York.

There can be no free government where the people
are not possessed of the power of making the laws
by which they are governed, either in their own
persons, or by others substituted in their stead.
Experience has taught mankind, that legislation
by representatives is the most eligible, and the only
practicable mode in which the people of any country
can exercise this right, either prudently or benefi-
cially. But then, it is a matter of the highest impor-
tance, in forming this representation, that it be so
constituted as to be capable of understanding the
true interests of the society for which it acts, and so
disposed as to pursue the good and happiness of
the people as its ultimate end. The object of every
free government is the public good, and all lesser
interests yield to it. That of every tyrannical govern-
ment, is the happiness and aggrandisement of one,
or a few, and to this the public felicity, and every
other interest must submit.—The reason of this dif-
ference in these governments is obvious. The first
is so constituted as to collect the views and wishes
of the whole people in that of their rulers, while the
latter is +o framed as to separate the interests of the
governors from that of the governed. The principle
of self-love, therefore, that will influence the one to
promote the good of the whole, will prompt the
other to follow its - n private advantage. The great
art, therefore, ir  .ning a good constitution, ap-
pears t¢ be this, s. .o frame it, as that those to whom
the power is committed shall be subject to the same
feelings, and aim at the same objects as the people
do, who transfer to them their authority. There is
no possible way to effect this but by an equal, full
and fair representation, this, therefore, is the great
desideratum in politics. However fair an appearance
any government may make, though it may possess
a thousand plausible articles and be decorated with
ever so many ornaments, yet if it is deficient in this
essential principle of a full and just re,resentation
of the people, it will be only like a pa.ated sepul-
cher —For, without this it cannot be a free govern:
ment; let the administration of it be good or ill, it

still will be a government, not according to the will
of the people, but according to the will of a few.

To test this new constitution then, by this prin-
ciple, is of the last importance—It is to bring it to
the touch-stone of national liberty, and I hope I shali
be excused, if, in this paper, I pursue the subject
commenced in my last number, to wit, the niecessity
of an equal and full representation in the legisla-
ture.—In that, I showed that it was not equal, be-
cause the smallest states are to send the same
number of members to the senate as the largest, and,
because the slaves, who afford neither aid nor de-
fence to the government, are to encrease the pro-
portion of members. To prove that it was not a just
or adequate representation, it was urged, that so
small a number could not resemble the people, or
possess their sertiments and dispositions. That the
choice of members would commonly fall upon the
rich and great, while the middling class of the com-
munity would be excluded. That ia so small a rep-
resentation there was no security against bribery and
corruption.

The small number which is to compuse this leg-
islature, will not only expose it to the dar.ger of that
kind of corruption, and ur due influer e, which will
arise from the gift of pla. »s of nonor and emolument,
or the more direct one of bribery, but it will also
subject it to another kind of influence no less fatal
to the liberties of the people, though it be ot so
flagrantly repugn.nt to the principles of rectitude.
Itis not to be expected that a legislature will be found
in any ccuntry that will not have some of its mem-
bers, who will pursue thel. private ends, and for
which they will sacrifice the public good. Men of
this character are, generally, artful and designing,
and frequently possess brilliant talents 2nd abilities,
they commonly act in concert, and agree to share
the spoils of their country among them, they will
keep their object ever in view, and follow it with
constancy. To effect their purpose, they will . .sume
any shape, and Proteus like, mould themselves into
any form—where they find members proof against
direct bribery or gifts of offices, they will endeavor
to mislead their minds by specious and false rea-
soning, to impose upon their unsuspecting honesty
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by an affectation of zeal for the public good; they
will form juntos, and hold out-door meetings; they
will operate upon the good nature of their oppo-
nents, by a thousand little attentions, and teize them
into compliance by the earnestness of solicitation.
Those who are acquainted with the manner of con-
ducting business in public ass2mblies, know how
prevalent art and address are in carrying a measure,
even over men of the best intentions, and of good
understanding. The firmest security against this
kind of improper and dangerous influence, as well
as all other, is a strong and numerous representa-
tion:in such a house of assembly, so great a number
must be gained over, before the private views of
individuals could be gratified that there could be
scarce a hope of success. Butin the icderal assembly,
seventeen men are all that is necessary to pass a law.
Itis probable, it will seldom happen that more than
twenty-five will be requisite to form a majority,
vhen it is considered what a number of places of
honor and emolument will be in the gift of the ex-
ecutive, the powerful influence that great and de-
signing men have over the honest and
unsuspecting, by their art and address, their sooth-
ing manners and civilities, :nd their cringing flat-
tery, joined with their affected patriotism; when
these different species of influence are combined, it
is scarcely to be hoped that a legislature, composed
of so small a number, as the one proposed by the
new constitution, will long resist their force.

A farther objection against the feebleness of the
representation is, that it will not possess the confi-
dence of the people. The execution of the laws in a
free government must rest on this confidence, and
this must be founded on the good opinion they en-
tertain of the framers of the laws. Every government
must be supported, either by the people having such
an aitachment to it, as to be ready, when called
upon, to support it, or by a force at the command
of the govemme:t, to compel obedience. The latter
mode destroys every idea of a free government, for
the same force that may be employed to compel
obedience to good laws, might, and probably would
be used to wrest from the people their constitutional
liberties.—Whether it is practicable to have a rep-
resentation for the whole union sufficiently numer-
ous to obtain that confidence which is necessary for
the purpose of internal taxation, and other powers
to which this proposed government extends, is an
important question. I am clearly of the opinion, it is
not, and therefore I have stated this in my first num-
ber, as one of the reasons against going into an entire
consolidation of the states—one of the most capital
errors in the system, is that of extending the powers

of the federal government to objects to which it is
not adequate, which it cannot exercise without en-
dangering public liberty, and which it is not nec-
essary they should possess, in order to preserve the
union and manage our national concerns; of this,
however, I shall treat more fully in some future pa-
per—But, however this may be, certain it is, that the
representation in the legjslature is not so formed as
to give reasonable ground for public trust.

In order for the pecple safely to repose themselves
on thei’ rulers, they should not only be of theii own
choice. But it is requisite they should be acquainted
with their abilities to manage the public concerns
with wisdom. They should be satisfied that those
who repicsent them are men of integrity, who will
pursue the good of the community with fidelity; and
will not be turned aside from their duty by private
interest, or corrupted by undue influence; and that
they will have such a zeal for the good of those
whom they represent, as tc excite them to be diligent
in their service; but it is impossible the pecple of the
United States should have sufficient knowledge of
their representatives, when the numbers are so few,
to acquire any rational satisfaction on either of these
points. The people of this state will have very little
acquaintance with those who may be chosen tc cep-
resent them, a great part of them will, probably, not
know the characters of their own me.nbers, much
less that of a majority of *hose who will compose
the federal assembly; t! - r will consist ¢cf men,
whose names ti.ey hav < ‘er heard, and whose
talents and regard forthe  _lic good, they are total
strangers to; and they will have no persons so im-
mediately of their choice so near them, of their
neighbours and of their own rank in life, that they
can feel themselves sect re in trusting their interests
in their hands. The reprzsentatives of the people
cannot, as they now do, after they have passed laws,
mix with the people, and explain to them the mo-
tives which induced the adoption of any measure,
point outits utility, ana remove objections or silence
unreasonable clamours against 1t.—The number will
be so small that but a very few of the most sensible
and respectable yeomanry of the country can ever
have anmv knowledge of them, being so far removed
from th. people, their station will be elevated and
important, and they will be considered as ambitious
and designing. They will not be viewed by the peo-
ple as part of themselves, but as abody distinct from
them, and having separate interests to pursue, the
consequence will be, that a perpetual jealousy will
exist in the minds of the people against thei. ‘heir
conduct will be narrov ly watched, their measures
scrutinized, and their laws opposed, evad: .., or re-
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luctantly obeyed. This is natural, and exactly cor-
responds with the conduct of individuals towards
those in whose hands they intrust important con-
cerns. If the person confided in, be a neighbour with
whom his employer is intimately acquainted, whose
talents, he knows, are sufficient to manage the busi-
ness with which he is charged, his honesty and fi-
delity unsuspected, and his friendship and zeal for
the service of this principal unquestionable, he will
commit his affairs into his hands with unreserved
confidence, and' feel himself secure; all the trans-
actions of the agent will meet with the most favor-
able construction, and the measures he takes will
give satisfaction. But, if the person employed be a
stranger, whom he has never seen, and whose char-
acter or ability or fidelity he cannot fully learn—If
he is-constrained to choose him, because it was not
in his power to procure one more agreeable to his
wishes, he will trust him with caution, and be sus-
picious of all his conduct.

If then this government should not derive support
from the good will of the people, it must be executed
by force, or not executed at all; either case would
lead to the total destruction of liberty.—The con-
vention seemed aware of this, and have therefore
provided for calling out the militia to execute the
laws of the union. If this system was so framed as
to command that respect from the people, which
every good free government will obtain, this pro-
vision was unnecessary—the people would support
the civil magistrate. This power is a novel one, in
free goveinments—these have depended for the ex-
ecution of the laws on the Posse Comitatus, and
never raised an idea, that the people would refuse
to aid the civil magistrate in executing those laws
they themselves had made. I shall now dismiss the
subject of the incompetency of the representation,
and proceed, as I promised, to shew, that, impotent
as it is, the people have no security that they will
enjoy the exercise of the right of electing this assem-
bly, which, at best, can be considered but as the
shadow of representation.

By section 4, article I, the Congress are authorized,
at any time, by law, to make, or alter, regulations
respecting the time, place, and manner of holding
elections for senators and representatives, except as
to the places of choosing senators. By this clause the
right of election itself, is, in a great measure, trans-
ferred from the people to their rulers.—One would
think, that if any thing was necessary to be made a
fundamental article of the original compact, it would
be, that of fixing the branches of the legislature, so
as to putit outof its power toalter itself by modifying
the election of its own members at will and pleasure.

When a people once resign the privileges of a fair
election, they (learly have none left worth contend-
ing for.

It is clear that, under this article, the federal leg-
islature may institute such rules respecting elections
as to lead to the choice of one description of men.
The weakness of the representation, tends but too
certainly to confer on the rich and well-born, all hon-
ours; but the power granted in this article, may be
so exercised, as to secure it almost beyond a possi-
bility of controul. The proposed Congress may make
the whole state one district, and direct, that the cap-
ital (the city of New-York, for instance) shall be the
place for holding the election; the consequence
would be, that none but men of the most elevated
rank in society would attend, and they would as
certainly choose men of their own class; as it is true
what the Apostle Paul saith, that “'no man ever yet
hated his own flesh, but nourisheth and cherisheth
it.”—They may declare that those members who
have the greatest number of votes, shall be consid-
ered as duly elected, the consequence would be that
the people, who are dispersed in the interior parts
of the state, would give their votes for a variety of
candidates, while any order, or profession, residing
in populous places, by uniting their interests, might
procure whom: they pleased to be chosen—and by
this means the representatives of the state may be
elected by one tenth part of the people who actually
vote. This may be effected constitutionally, anu by
one of those silent operations which frequent'y takes
place without being noticed, but which often pro-
duces such changes as entirely to alter a govern-
ment, subvert a free constitution, and rivet the
chains on a free people before they perceive they
are forged. Had the power of regulating elections
been left-under the direction of the state legislatures,
where the people are not only nominally but sub-
stantially represented, it would have been secure;
but if it was taken out of their hands, 1t surely ought
to have been fixed on such a basis as to have put it
out of the power of the federal legislature to deprive
the people of it by law. Provision should have been
made for marking out the states into districts, and
for choosing, by a majority of votes, a person out of
each of them of permanent property and residence
in the district which he was to represent.

If the people of America will submit to a consti-
tution that will vest in the hands of any body of men
a right to deprive them by law of the privilege of a
fair election, they will submit to almost any thing.
Reasoning with them will be in vain, they must be
left until they are brought to reflection by feeling
oppression—they will then have to wrest from their
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oppressors, by a strong hand, that which they now
possess, and which they may retain if they will ex-
ercise but a moderate share of prudence and firm-
ness.

I know it is said that the dangers apprehended
from this clause are merely imaginary, that the pro-
posed general legislature will be disposed to regulate
elections upon proper principles, and to use their
power with discretion, and to promote the public
good. On this, I would ebserve, that constitutions
are not so necessary to regulate the conduct of good
rulers as to restrain that of bad ones.—Wise and
good men -will exercise power so as to promote the
public happiness under any form of government. If
we are to take it for granted, that those who admin-
ister the governinent under this system, will always
pay proper attentiion to the rights and interests of
the people, nothing more was necessary than to say
who should be invested with the powers of govern-
ment, and leave them to exercise it at will and pleas-
ure. Men are apt to be deceived both with respect
to their own dispositions and those of others.

Though this truth is proved by almost every page
of the history of nations, to wit, that power, lodged
in the hands of rulers to be used at discreiion, is
almost always exercised to the oppression of the
people, and the aggrandizement of themselves; yet
most men think if it was lodged in their hands they
would not employ it in this manner.—Thus when
the prophet Elisha told Hazael, ’I know the evil that
thou wilt do unto the children of Israel; their strong
holds wilt thou set on fire, and their young men,
wilt thou slay with the sword, and wilt dash their
children, and rip up their women with child.” Ha-
zael had no idea that he ever should be guilty of
such horrid cruelty, and said to the prophet, “Is thy
servant a dog that he should do this great thing.”
Elisha answered, “The Lord hath shewed me that
thou shalt be king of Syria.” The event proved, that
Hazael only wanted an opportunity to perpetrate
these enormities without restraint, and he had a dis-
position to do them, though he himself knew it not.

Brutus




Document 10
Letter IV (Agrippa)

3 December 1787
To the People.

Having cornisidered some of the principal advantages
of the happy form of government under which it is
our peculiar good fortune to live, we find by expe-
rience, that it is the best calculated of any form hith-
erto invented, to secure to us the rights of our
persons and of our property, and that the general
circumstances of the people shew an advanced state
of improvement never before known. We have
found the shock given by the war in a gteat measvre
obliterated, and the pablick debt contracted at that
time to be considerably reduced in the nominal sum.
The Congress lands are fully adequate to the re-
demption of the principal of their debt, and are sell-
ing and populating very fast. The lands of this state,
at the west, are, at the moderate price of eighteen
pence an acre, worth near half a million pounds in
our money. They ought, therefore, to be sold as
quick as possible. An application was made lately
for a large tract at that price, and continual- appl:-
cations are made for other lands in the eastern part
of our state. Our resources are daily augmenting.

We find, then, that after the experience of near
two centuries our separate governments are in full
vigour. They discover, for all the purposes of inter-
nal regulation, every symptom of strength, and
none of decay. The new system is, therefore, for
such purposes, useless and burdensome.

Let us now consider how far it is practicable con-
sistent with the happiness of the people and their
freedom. It is the opinion of the ablest writers on
the subject, that no extensive empire can be gov-
erned upon republican principles, and that such a
government will degenerate to a despotism, unless
it be made up of a confederacy of smaller states,
each having the full powers of internal regulation.
This is precisely the principle which has hitherto
sreserved our freedom. No instance can be found

any free government of considerable extent which
nas been supported upon any other plan. Large and
consolidated empires may indeed dazzle the eyes of
a distant spectator with their splendour, but if ex-
amined more nearly are always found to be full of
misery. The reason is obvious. In large states the

same principles of legislation will not apply to all
the parts. The inhabitants cf warmer climates are
more dissolute in their manners, and less industri-
ous, than in colder countries. A degree cf severity
is, therefore, necessary with one which would
cramp the spirit of the other. We accordingly find
that the very great empires have always been des-
potick. They have indeed tried to remedy the in-
conveniences to which the people were exposed by
local regulations; but these contrivances have never
answered the end. The laws not being made by the
people, who felt the inconveniences, did not suit
their circumstances. It is under such tyranny that
the Spanish provinces languish, and such would be
our misforiune and degradation, if we should sub-
mit to have the concerns of the whole empire man-
aged by one legislature. To promote the happiness
of the people it is necessary that there should be
locallaws; and it is necessary that those laws should
be made by the representatives of those who are
immediately subject to the want of them. By endea-
ouring to suit both extremes, both are injured.

Itis impossible for one code of laws to suit Georgia
and Massachusetts. They must therefore, legislate
for themselves. Yet thcre is, I believe, not one point
of legislation that is not surrendered in the proposed
plan. Questions of every kind respecting property
are determinable in a continental court, and so are
all kinds of criminal causes. The continental legis-
lature has, therefore, a right to make rules in all cases
by which their judicial courts shall proceed and de-
cide causes. No rights are reserved to the citiz~ns.
The laws of Congress are in all cases to be the .u-
preme law of the land, and paramount to the con-
stitutions of the individual states. The Congress may
institute what modes of trial they please, and no
plea drawn from the constitution of any state can
avail. This new system is, therefore, a consolidation
of all the staies into one large mass, however diverse
the parts may be of which it is to be composed. The
idea of an uncompounded republick, on an average,
one thousand miles in length, and eight hundred in
breadth, and containing six millions of white inhab-
itants all reduced to the same standard of morais,
or habits, and of laws, is in itself an absurdity, and
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contrary to the whole experience of mankind. The
attempt by Great Britain to introduce such a system,
struck us with horrour, and when it was proposed
by some theorist that we should be represented in
parliament, we uniformly declared that one legis-
lature could not represent so many different inter-
ests for the purpose of legislation and taxation. This
was the leading principle of tke revolution, and
makes an essential article in our creed. All that part,
therefore, of the new system, which relates to the
internal government of the states, ought at once to
be rejected.

Agyippa
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Document 11
Letter XVII (The Federal Farmer)

+ January 23, 1788.

Dear Sir,

I believe the people of the United States are full
in the opinion, that a free and mild government can
be preserved in their extensive territories, only un-
der the substantial forms of a federal republic. As
several of the ablest advocates for-the system pro-
posed, have acknowledged this (and I hope the con-
fessions they have published will be preserved and
remembered) I snall not take up time to establish
this point. A question then arises, how far that sys-
tem partakes of a federal republic.—I observed in a
former letter, that it appears to be the first important
step to a consolidation of the states; that its strong
tendency is to that point.

But what do we mean by a federal republic? and
what by a consolidated government? To erect a fed-
eral republic, we must first make a number of states
on republican principles; each state with a govern-
ment organized for the internal management of its
affairs: The states, as such, must unite under a fed-
eral head, and delegate to it powers to make and
execute laws in certain enumerated cases, under cer-
tainrestrictions; this head may be a single assembly,
like the present congress, or the Amphictionic coun-
cil, or it may consist of a legislature, with one or
more branches; of an execu...e, and of a judiciary.
To form a consolidated, or one entire government,
there must be no state, or local governments, but all
things, persons and property, must be subject to the
laws of one legislature alone, to one executive, and
one judiciary. Each state government, as the gov-
exnment of New Jersey, &c. is a consolidated, or one
entire government, as it respects the counties,
towns, citizens and property within the limits of the
state. —The state governments are the basis, the pil-
lar on which the federal head is placed, and the
wirole together, when formed on elective principles,
constitute a federal republic. A federal republic in
itself supposes state or local governments to exist,
as the body or props, on which the federal head
rests, and that it cannot remain a mument after they
cease. In erecting the federal government, and al-
ways in its councils, ea.h state must be known as a
sovereign body, but in erecting this government, I

conceive, the legislature of the state, by the ex-
pressed or implied assent of the people, or the peo-
ple of the state, under the direction of the
government of it, may accede to the federal compact:
Nor do I conceive it to be necessarily a part of a
confederacy of states, that each have an equal voice
in the general councils. A confederated republic be-
ing organized, each state myist retain powers for
managing its internal police, and all delegate to the
union power to manage general concerns: The quan-
tity of power the union must possess is one thing,
the mode of exercising the powers given, is quite a
different consideration; and it is the mode of exer-
cising them, that makes one of the essent’l distinc-
tions between one entire or consolidated
government, and a federal republic; that is, however
the government may be organized, if the laws of the
union, in most important concerns, as in levying and
collecting taxes, raising troops, &c. operate imme-
diately upon the persons and property of individ-
uals, and not on states, extend to organizing the
militia, &c. the government, as to its administration,
as to making and executing laws, is not federal, bui
consolidated. To illustrate my idea—the union
makes a requisition, and assigns to each state its
quota of men or monies wanted; each state, by its
own laws and officers, in its own way, furnishes its
quota. here the state governments stand between
the union and individuals, the laws of the union
operate only on states, as such, and federally. Here
nothing can be done without the meetings of the
state legislatures—but in the other case the union,
though the state lcgislature should not meet for
years together, proceeds immediately, by its own
laws and officers, to levy and collect monies of in-
dividuals, to inlist riien, form armies, &c. [H]ere the
laws of the urion operate immediately on the body
of the people, on persons and property, in the same
manner the laws of one entire consolidated govern-
ment operate.—These two modes are very distinct,
and in their operation and consequences have di-
rectly opposite tendencies. The first makes the ex-
istence of the state governments indispensabie, and
throws all the detail basiness of levying and col-
lecting the taxes, &c. into the hands of those gov-
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ernments, and into the hands, of course, of many
thousand officers solely created by, and dependent
on the state. The last entirely excludes the agency
of the respective states, and throws the whole busi-
ness of levying and collecting taxes, &c. into the
hands of -many thousand officers solely created by,
and dependent upon the union, and makes the ex-
istence of the state government of no consequence
in the case. It is true, congress in raising any given
sum in direct taxes, must by the constitution, raise
so much of it in one state, and so much in another,
by a fixed rule, which most of the states some time
since agreed to: But this does not effect the principle
in question, it only secures each state against ary
arbitrary proportions The federal mode is perfectly
safe and eligible, founded in the true spirit of a con-
federated republic; there could be no possible ex-
ception to it, did we not find by experience, that the
states will sometimes neglect to comply with the
reasonable requisitions of the union. It being ac-
cording to the fundamental principles of federal re-
publics, to raise men and monies by requisitions,
and for the states individually to organize and train
the militia, I conceive, there can be no reason what-
ever for departing from them, except this, that the
states sometimes neglect to comply with reasonable
requisitions, and that it is dangerous to attempt to
compel a delinquent state by force, as it may often
produce a war. We ought, therefore, to enquire at-
tentively, how extensive the evils to be guarded
against are, and cautiously limit the remedies to the
extent of ‘the evils. I am not about to defend the
confederation, or to charge the proposed constitu-
tion with imperfections not in it; but we ought to
examine facts, and strip them of the false colourings
often given them by incautious observations, by un-
thinking or designing men. We ought to premise,
that laws for raising men and monies, even in con-
solidated governments, are not often punctually
complied with. Historians, except in extraordinary
cases, but very seldom take notice of the detail col-
lection of taxes; but these facts we have fully proved,
and well attested; that the most energetic govern-
ments have relinquished taxes frequently, which
were of many years standing. These facts amply
prove, that taxes assessed, have remained for many
years uncollected. I agree there have beer instances
in the republics of Greece, Holland &-c. in 1he course
of several centuries, of states neglecting to pay their
quotas of requisitions, but it is a circumstance cer-
tainly deserving of attention, whether these nations
which have depended on requisitions principally for
tueir defence, have not raised men and monies
nearly as punctually as entire governments, which

have taxed directly; whether we have not found the
latter as often distressed for the want of troops and
monies as the former. It has been said that the
Amphictionic council, and the Germanic head, have
not possessed sufficient powers to controul the
members of the republic in a proper manner. Is this,
if true, to be imputed to requisitions? Is it not prin-
Cp .-, -0 beimputed to the unequal powers of those
members, connected with this important circum-
stance, that each member possessed power to league
itself with foreign powers, and powerful neigh-
bours, without the consent of the head. After all,
has not the Germanic body a government as good
as its neighbours in general? and did not the Grecian
republic remain united several centuries, and form
the theatre of human greatness? No government in
Europe has commanded monies more plentifully
than the government of Holland. As to the United
States, the separate states lay taxes directly, and the
union calls for taxes by way of requisitions; and is
it a fact, that more monies are due in proportion on
requisitions in the United States, than on the state
taxes directly laid?—It is but-about-ten years since
congress begun to make requisitions, and in that
time, the monies, &c. required, and the bounties
given for men required of the states, have
amounted, specie value, to about 36 millions dollars,
about 24 millions of dollars of which have been ac-
tually paid; and a very considerable part of the 12
millions not paid, remains so not 50 much from the
neglect of the states, as from the sudden changes in
paper money, &c. which in a great measure ren-
dered payments of no service, and which often in-
duced the union indirectly to relinquish one
demand, by making another in a different form. Be-
fore we totally condemn requisitions, we ought to
consider what immense bounties the states gave,
and what prodigious exertions they made in the war,
in order to comply with the requisitions of congress,
and if since the peace they have been delinquent,
ought we not carefully to enquire, whether that de-
linquency is to be imputed solely to the nature of
requisitions? ought it not in part to be imputed to
two other causes? I mean first, an opinion, that has
extensively prevailed, that the requisitions for do-
mestic interest have not been founded on just prin-
ciples, and secondly, the circumstance, that the
government itself, by proposing imposts, &«.. has
departed virtually from the constitutional system,
which proposed changes, lik= all changes proposed
in government, produce an iaattention and negli-
gence in the execution of the gavernment in being.

I am not for depending wholly on requisitions;
but I mention these few facts to shew they are not
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so totally futile as many pretend. For the truth of
many of these facts I appeal to the public records;
and for the truth of the others, I appeal to many
republican characters, who are best informed in the
affairs of the United States. Since the peace, and ill
the convention reported, the wisest men in the
United .States generally supposed, that certain lim-
ited funds would answer the purposes of the union:
and though the states are by no means in so good
a condition-as I wish they were, yet, I think, I may
safely affirm, they ace in a better condition than they
would be had congress always possessed the powers
of taxation now citended for The fact is admitted,
that our federal government does not possess suf-
ficient powers :o give life and vigor to th> political
system; and that we experience disappointments,
and several incorveniences; but we ought carefully
to distinguish those which are merely the conse-
quences of a severe and tedious war, from those
which arise from defects in the federal system. There
has been an entire revolution in the United States
within thirteen years, and the least we can compute
the waste of labour and property at, dering that
period, by the war, is three hundred million of dol-
lars. Our people are like a man just recovering from
a severe fit of sickness. It was the war that disturbed
the course of commerce, introduced floods of paper
money, the stagnation of credit, and threw many
valuable men out of steady business. From these
sources our greatest evils arise, i0en of knowledge
and reflection must perceive it;—but then, have we
not done more in three or four years past, in re-
pairing the injuries of the war, by repairing houses
and estates, restoring industry, frugality, the fish-
eries, manufacturers,”&c. and thereby laying the
foundation of good government, and of individual
and political happiness, than any people ever did in
alike time; we must judge from a view of the country
and facts, and not from foreign newspapers, or our
own, which are printed chiefly in the commercial
towns, where imprudent living, imprudent impor-
tations, and many unexpected disappointments,
have produced a despondency, and a disposition to
view every thing on the dark side. Some of the evils
we feel, all will agree, ought to be imputed to the
defective administration of the governments. From
these and various considerations, I am very clearly
of opinion, that the evils we sustain, merely on ac-
count of the defects of the confederation, are but as
a feather in the balance against a mountain, com-
pared with those which would, infallibly, be the re-
sult of the loss of general liberty, and that happiness
men enjoy under 2 frugal, free, and mild govern-
ment.

Heretefore we do not seem to have seen danger
any where, but in giving power to congress, and
now no where butin congress wanting powers; and,
without examining the extent of the evils to be rem-
edied, by one step, we are for giving up to congress
almost all powers of any importance without limi-
tation. The defects of the confederation are extrav-
agantly magnified, and every species of pain we feel
imputed to them: and hence itis inferred, there must
be a total change of the principles, as well as forms
of government: and in the main point, touching the
federal powers, we rest all on a logical inference,
totally inconsistent with experience and sound po-
litical reasoning.

Itis said, that as the federal head must make peace
and war, and provide for the common defence, it
ought to.possess all powers necessary to that end:
that powers unlimited, as to the purse and sword,
to raise men and monies, and form the militia, are
necessary to that end; and, therefore, the federal
head ought to possess them. This reasoning is far
more specious than solid: it is necessary that these
powers so0 exist in the body politic, as to be called
into exercise whenever necessary for the public
safety; but it is by no means true, that the man, or
congress of men, whose duty it more immediately
is to provide for the common defence, ought to pos-
sess them without limitation. But clear it is, that if
such men, or congress, be not in a situation to hold
them without danger to liberty, he or they ought
not to possess them. It has long been thought to be
a well founded position, that the purse and sword
ought not to be placed in the same hands in a free
government. Our wise ancestors have carefully sep-
arated them—placed the sword in the hands of their
king, even under considerable limitations, and the
purse in the hands of the commons alone: yet the
king makes peace and war, and it is his duty to
provide for the common defence of the nation. This
authority at least goes thus far—that a nation, well
versed in the science of government, does not con-
ceive it to be necessary or expedient for the man
entrusted with the common defence and general
tranquility, to possess unlimitedly the powers in
question, or even in any considerable degree. Could
he, whose duty it is to defend the public, possess
in himself independently, all the means of doing it
consistent with the public good, it might be con-
venient: but the people of England know that their
liberties and happiness would be in infinitely greater
danger from the king’s unlimited possession of these
powers, than from all external enemies and internal
commotions to which they might be exposed: there-
fore, though they have made it his duty to'guard
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the empire, yet chey have wisely placed in other
hands, the hands of their representatives, the power
to deal out and controul the means. In Holland their
high mightiness must provide for the common de-
fence, but for the means they depend, in a consid-
erable degree, upon requisitions made on the state
or local assemblies. Reason and facts evince, that
however convenient it might be for an executive
magistrate, or federal head, more immediately
charged with the national defence and safety, solely,
directly, and independently to possess all the
means; yet such magistrate, or head, never ought
to possess them, if thereby the public liberties shall
oe endangered. The powers in question have never
been, by nations wise and free, deposited, nor can
they ever be, with safety, any where, but in the
p:incipal members of the national system,—where
tiese form one entire government, as in Great-Brit-
ain, they are separated and lodged in the principal
members of it. Butin a federal republic, there is quite
a different organization; the people form this kind
of government, generally, because their territories
are too extensive to admit of their assembling in one
legislature, or of executing the laws on free princi-
ples under one entire government. They convene in
their local assemblies, for local purposes, and for
managing their internal concerns, and unite their
states under a federal head for general purposes. It
is the essential characteristic of a confederated re-
public, that this head be dependent on, and kept
within limited bounds by, the local governments,
and it is because, in these alone, in fact, the people
can be substantially assembled or represented. It is,
therefore, we very universally see, in this Lind of
government, the congressional powers placed in a
few hands, and accordingly limited, and specifically
enumerated. and the local assemblies strong and
well guarded, and compused of numerous mem-
bers. Wise men will always place the controuling
power where the people are substantially collected
by their representatives. By the proposed system,
the federal head will possess, without limitation,
almost every species of power that can, in its exer-
cise, tend to change the government, or to endanger
liberty; whilc in it, I think it has been fully shewn,
the people will have but the shadow of represen-
tation, and but the shadow of secunty for their rights
and liberties. In a confederated republic, the division
of representation, &c. in iis nature, requires a cor-
respondent division and deposit of powers relative
to taxes and military concerns. and I think the plan
offered stands quite alone, in confounding the prir.-
ciples of governments in themselves totally distinct.
I wish not tu exculpate the states for therr improper

neglects in not paying their quotas of requisitions;
but, in applying the remedy, we must be governed
by reason and facts. It will not be denied, that the
people have a right to change the government when
the majority chuse it, if not restrained by some ex-
isting compact—that they have a right to displace
their rulers, and consequently to determine when
their measures are reasonable or not—and that they
have a right, at any time, to put a stop to those
measures they may deem frejudicial to them, by
such forms and negatives as they may see fit to pro-
vide. From all these, and many other well founded
considerations, I need not mention, a question
arises, what powers shall there be delegatr . to the
federal head, to insure safety, as well as energy, in
the ggovemment? I think there is a safe and proper
medi%um pointed out by experience, by reason, and
facts] When we have organized the government, we
ought to give power to the union, so far only as
experience and present circumstances shall direct,
with a reasonable regard to time to come. Should
future circumstances, contrary to our expectations,
require further powers be transferred to the union,
we can do it far more easily, than get back those we
may now imprudently give. The system proposed
is untried: candid advocates and opposers admit,
that it is, in a degree, a mere experiment, and that
its organization is weak and imperfect; surely then,
the safe ground is cautiously to vest power in it, and
when we are sure we have given enough for ordi-
nary exigencies, to be extremely careful how we del-
egate powers, which, in common cases, must
necessarily be useless or abused, and of very un-
certain effect in uncommon ones.

By giving the union power to regulate commerce,
and to levy and collect taxes by imposts, we give it
an extensive authority, and permanent productive
funds, I believe quite as adequate to the present
demands of the union, as exises and direct taxes can
be made to the present demands of the separate
states. The state governments are now about four
times as expensive as that of the union; and their
several state debts added together, are nearly as
large as that of the union—our impost duties since
the peace have been almost as productive as the
other sources of taxation, and when under one gen-
eral system of regulations, the probability is, that
those duties will be very considerably increased. In-
deed the representation proposed will hardly justify
giving to congress unlimited powers to raise taxes
by imposts, in addition to the other powers the un-
ion must necessarily have. It is said, that if co.gress
possess only authority to raise taxes by imposts,
trade probably will be overburdened with taxes, and




the taxes of the union be found inadequate to any
uncommon exigencies: To this we may observe, that
trade generally finds its own level, and will naturally
and necessarily leave off any undue burdens laid
upon it: further, if congress alone possess the im-
post, and also unlimited power to raise monies by
excises and direct taxes, there must be much more
danger that two taxing powers, the union and states,
will carry excises and direct taxes to an unreasonable
extent, especially as these have not the natural
boundaries taxes on trade have. However, it is not
my object to propose to exclude congress from rais-
ing monies by internal taxez, as by duties, excises,
and direct taxes, but my opinion is, that congress,
especially in its proposed organization, ought not tc
raise monies by internal taxes, except in strict con-
formity to the federal plan; that is, by the agency of
the state gcvernments in all cases, except where a
state shall neglect, for an unreasonable time, to pay
its quota of a requisition; and never where so many
of the state legislatures as represent a majority of
the people, shall formally determine an excise .aw
or requisition is improper, in their next session after
the same be laid before them. We ought always to
recollect that the evil to be guarded 2gainst is found
by our own experience, and the experience of others,
to be mere neglect in the states to pay their quotas;
and power in the union to levy and collect the ne-
glecting states’ quotas with interest, is fully adequate
to the evil. By this federal plan, with this exception
mentioned, we secure the means of ccllecting the
taxes by the usual process of law, and avoid the evil
of attempting to compel or coerce a state; and we
avoid also a circumstance, which never yet could be,
and I am fully confident never zan be, admitted in
a free federal republic; I mean a permanent and con-
tinued system of tax laws of the union, executed in
the bowels of the states by many thousand officers,
dependent as to the assessing and collecting federal
taxes, solely upon the union. On every principle
then, we ought to provide, that the union render an
exact account of all monies raised by imposts and
other taxes; and that whenever monies shall be
wanted for the purposes of the union, and heyond
the proceeds of the impost duties, requisitions shall
be made on the states for the monies so wanted; and
that the power of laying and collecting shall never
be exercised, except in cases where a state shall ne-
glect, a given time, to pay its quota. This mode
seems to be strongly pointed out by the reason of
the case, and spirit of the government; and I believe,
thereis no instance to be found in a federal republic,
where the congressional powers ever extended gen-
erally to collecting monies by direct taxes or excises.
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Creating all these restrictions, still the powers of the
union in matters of taxation, will be too unlimited;
further checks, in my mind, are indispensably nec-
essary. Nor do I conceive, that as full a represen-
tation as is practicable in the federal government,
will afford sufficient security: the strength of the
government, and the confidence of the people, must
be collected principally in the local assemblies; every
part or branch of the federal head must be feeble,
and unsafely trusted with large powers. A govern-
ment possessed of more power than its constituent
parts will justify, will not only probably abuse it, but
be unequal to bear its own burden; it may as soon
be destroyed by the pressure of power, as languish
and perish for want of it.

There are two ways further of raising checks, and
guarding against undue combinations and influence
in a federal system. The first is, in levying taxes,
raising and keeping up armies, in building navies,
in forming plans for the militia, and in appropriating
monies for the support of the military, to require the
attendance of a large proportion of the federal rep-
resentatives, as tvso-thirds or three-fourths of them;
and in passing laws, in these important cases, to
require the consent of two-thirds or three-fourths of
the members present. The second is, by requiring
that certain important laws of the federal head, as
a requisit’ . or a law for raising monies by excise
shall be la. .t before the state legislatures, and if dis-
approved of by a given number of them, say by as
many of them as represent a majority of the people,
the law shall have no effect. Whether it would be
adviseable to adopt both, or either of these checks,
I will not undertake to determine. We have seen
them both exist in confederated republics. The first
exists substantially in the confederation, and will
exist in some measure in the plan proposed, as in
chusing a president by the house, in expelling mem-
bers; in the senate, in making treaties, and in decid-
ing on impeachments, and in the whole in altering
the constitution. The last exists in the United Neth-
erlands, but in a much greater extent. The first is
founded on this principle, that these important
measures may, sometimes, be adopted by a bare
quorum of members, perhaps, from a few states,
and that a bare majority of the federal representa-
tives may frequently be of the aristocracy, or some
particular interests, connections, or parties in the
community, and governed by motives, views, and
inclinations not compatible with the general inter-
est.—The last is founded on this principle, that the
people will be substantially represented, only in
their state or local assemblies, that their principal
security must be found in them, and that, therefore,
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they ought to have ultimately a constitutional con-
troul over such interesting measures.

I have often heard it observed, that our people are
well informed, and will not submit to oppressive
governments; that th> state governments will- be
their ready advocates, and possess their confidence,
mix with them, and enter into all their wants and
feelings. This is all true; but of what 2vaii will these
circumstances be, if the state governments, ttius al-
lowed to be the guardians of the people, possess no
kind' of power by the forms of the social compact,
to stop in their passage, the laws of congress mju-
rious to the pecple. State governments must stand
and see the law take place; they may complaii and
petition-—so may individuals; the members of them,
in extreme cases, may resist, on the principiss of
self-defence—so may the people and -individuais.

It has been observed, that the people, in extensive
territories, have more power, compared with that of
their rulers, than in small states. Is not directly the
opposite true? The people in a small state can unite
and act in concert, and with vigour; but in large
territories, the men who govern find it more easy to
unite, while people cannot; while they cannot collect
the opinions of each part, while they move to dif-
ferent points, and one part is often played off against
the other.

It has been asserted, that the confederate head of
a republic at best, is in general weak and depend-
ent;—that the people will attu.h themselves to, and
support their local governments, in all disputes with
the union. Admit the fact: is it any way to remove
the inconvenience by accumulating powers upon a
weak organization? The fact is, that the detail of
administration of affairs, in this mixed republics, de-
pends principally on the local governments; and the
people would be wretched without them: and a great
proportion of social happiness depends on the in-
ternal administration of justice, and on internal po-
lice. The splendor of the monarch, and the power
of the government are one thing. The happiness of
the subject depends on very different causes: but it
is to the latter, that the best men, the greatest or-
naments of human nature, have most carefully at-
tended: it is to the former tyrants and oppressors
have always aimed.
The Federal Farmer
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Document 12
Letter I (Centinel)

October 5, 1787
To The Freemen of Pennsylvania.

Permit one of yourselves to put you in mind of
certain liberties and privileges secured to you by the
constitution of this commonwealth, and to beg your
serious attention to his uninterested opinion upon
the plan of federal government submitted to your
consideration, before you surrender these great and
valuable privileges up forever. Your present frame
of govemment, secures to you a right to hold your-
selves, houses, papers and possessions free from
search and seizure, and therefore warrants granted
without oaths or affirmations first made, affording
sufficient foundation for them, whereby any officer
or messenger may be commanded or required to
search your houses or seize your persons or prop-
erty, not particularly described in such warrant,
shall not be granted. Your constitution further pro-
vides “that in controversies respecting property, and
in suits between man and man, the parties have a
right to trial by jury, which ought to be held sacred.” 1t
also provides and deciares, “that the people have a right
of FREEDOM OF SPEECH, and of WRITING and
PUBLISHING their sentiments, therefore THE FREE-
DOM OF THE PRESS OUGHT NOT BE RE-
STRAINED.” The Constitution of Pennsylvania is
yet in existence, as yet you have the right to freedom
of speech, and of publishing your sentiments. How long
those rights will appertain to you, you yourselves
are called upon to say, whether your houses shall
continue to be your castles; wh “ther your papers, your
persons and your property, are to be held sacred and
free from general warrants, you are now to determine.
Whether the trial by jury is to continue as your birth-
right, the freemen of Pennsylvania, nay, of all Amer-
ica, are now called upon to declare.

Without presuming upon my own judgement, I
cannot think it an unwarrantable presumption to
offer my private opinion, and call upon others for
their’s; and if I use my pen with the boldness of a
freeman, it is because I know that the liberty of the
press yet remains unviolated, and juries yet are judges.

The late Convention have submitted to your con-
sideration a plan of a new federal government—The
subjectis highly interesting to your future welfare—

Whether it be calculated to promote the great ends
of civil society, viz. the happiness and prosperity of
the community; it behooves you well to consider,
uninfluenced by the authority of names. Instead of
that frenzy of enthusiasm, that has actuated the cit-
izens of Philadelphia, in their approbation of the
proposed plan, before it was possible that it could
be the result of a rational investigation into its prin-
ciples; it ought to be dispassionately and deliberately
examined, and its own intrinsic merit the only cri-
terion of your patronage. If ever free and unbiassed
discussion was proper or necessary, it is on such an
occasion.—All the blessings of liberty and the dear-
est privileges of freemen, are now at stake and de-
pendent on your present conduct. Those who are
competent to the task of developing the principles
of government, ought to be encouraged to come for-
ward, and thereby the better enable the people to
make a proper judgment; for the science of govern-
ment is so abstruse, that few are able to judge for
themselves; without such assistance the people are
too apt to yield an implicit assent to the opinions of
those characters, whose abilities are held in the nigh-
est esteem, and to those in whose integrity and pa-
triotism they can confide; not considering that the
love of domination is generally in proportion to tal-
ents, abilities, and superior acquirements; and that
the men of the greatest purity of intention may be
made instruments of despotism in the hands of the
artful and designing. If it were not for the stability and
attachment which time and habit gives to forms of
government, it would be in the power of the en-
lightened and aspiring few, if they should combine,
at any time to destroy the best establishments, and
even make the people the instruments of their own
subjugation.

The late revolution having effacedi .great meas-
ure all former habits, and the present institutions
are so recent, that there exists not that great reluc-
tance to innovation, so remarkable in old commu-
nities, and which accords with reason, for the most
comprehensive mind cannot foresee the full opera-
tion of material changes on civil polity, it is the gen-
ius of the common law to resist innovation.
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The wealthy and amb:tious, who in every com-
munity think they have a right to lord it over their
fellow creatures, have availed themselves, very suc-
cessfully, of this favorable disposition, for the people
thus unsettled in their sentiments, have been pre-
pared tc accede to any extreme of government; all
the distresses and difficulties they experience, pro-
ceeding from various causes, have been ascribed to
the impotency of the present confederation, and
thence they have been led to expect full relief from
the adoption of the proposed system of government,
and in the other event, immediately ruin and an-
nihilation as a nation. These characters flatter them-
selves that they have lulled all distrust and jealousy
of their new plan, by gaining the concurrence of the
two men in whom America has the highest confi-
dence, and now triumphantly exult in the comple-
tion of their long meditated schemes of power and
aggrandisement. I would be very far from insinu-
ating that the two illustrious personages alluded to,
have not the welfare of their country at heart, but
that the unsuspecting goodness and zeal of the one,
has been imposed on, in a subject of which he must
be necessarily inexperienced, from his other arduous
engagements, and that the weakness and indecision
attendant on-old age, has been practised on in the
other.

I am fearful that the principles of government 1:.
culcated in Mr. Adams’s treatise, and enforced in
the numerous essays and paragraphs in the news-
papers, have misled some well designing members
of the late Convention.—But it will appear in the
sequel, that the construction of the proposed plan
of government is infinitely more extravagant.

I have been anxiously expecting that some enlight-
ened patriot would, ere this, have taken up the pen
to expose the futility, and counteract the baneful
tendency of such principles. Mr. Adams’s sine qua
non of agood government is three balancing powers,
whose repelling qualities are to produce an equilib-
riun, of interests, and thereby promote the happi-
ness of the whole community. He asser's that the
administration of every guvernment, will ever be
actuated by views of private interest and ambition,
to the prejudice of the public good, that therefore
the only effectual method to secure the rights of the
people and promote their welfare, is to create an
opposition of interests between the members of two
distinct bodies, in the exercise of the powers of gov-
emment, and balanced by those of a third. This hy
pothesis supposes human wisdom competent t. the
task of instituting three co-equal orders in govern
ment, and <. curresponding weight in the community
to enable them respectively to exercise their several
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parts, and whose views and interests should be so
distinct as to prevent a coalition c{ any two of them
for the destruction of the third. Mr. Adams, al-
though he has traced the constitution of every form
of government that ever existed, as far as history
affords materials, has not been able to adduce a sin-
gle instance of such a government, he indeed says
that the British constitution is such in theory, but
this is rather a confirmation that his principles are
chimerical an- not to be reduced to proctice. If such
an organization of power were practicabie, how long
would it continue? not a day—for there is so great
a disparity in the talents, wisdom and ind of
mankind, that the scale would presently ..., 1
derate to one or the other body, and with every
accession of power the means of further increase
would be greatly extended. The state of society in
England is much more favorable to sucl a scheme
of government than that of America. There they
have a powerful hereditary nobility, and real dis-
tinctions of rank and interests; but even there, for
want of that perfect equallity of power and distinc-
tion of interests, in the three orders of government,
they exist but in name, the only operative and effi-
cient check, upon the conduct of administration, is
the sense of the people at large.

Suppose a government could be formed and sup-
ported on such principles, would it answer the great
purposes of civil society; if the administrators of
every government are actuated by views of private
interest and ambition, how is the welfare and hap-
piness of the community to be the result of such
jarring adverse interests?

Therefore, as different orders in government will
not produce the good of the whole, we must recur
to other principles. I believe it will be found that the
forn. of government, which holds those entrusted
with power, in the greatest responsibility to their
constituents, the best calculated for freemen. A re-
publican, or free government, car. only exist where
the body of the people are virtuous, and where prop-
erty is pretty cqually divided[,] in such a government
the people are the sovereign and their sense or opin-
ion is the criterion of every public measure, for when
this ceases to be the case, the nature of the govern-
ment is changed, and an aristocracy, monarchy or
despotism will rise on its ruin. The highest respun-
sibility is to be attained, ir. a simple structure of
government, for the great body of the people never
steadily attend to the operations of government, and
for want of due information are liable to be imposed
on—If you complicate the plan by various orders,
the people will be perplexed and divided in their
sentiments about the source of abuses or mis.on-




Document 12 163

duct, seme will impute it to the senate, others to the
house of representatives, and so on, that the inter-
positic.. of the people may be rendered imperfect or
perhaps wholly abortive. But if, imitating the con-
stitution of Pennsylvania, you vest all the legislative
power in one body of men (separating the executive
and judicial) elected for a short period, and neces-
sarily excluded by rotation from permanency, and
guarded from precipitancy and surprise by delays
imposed on its proceedings, you will create the most
perfect responsibility for then, whenever the people
feel a grievance they cannot mistake the authors,
and will apply the remedy with certainty and effect,
discarding them at the next election. This tie of re-
spons bility will obviate all the dangers appre-
hended from a single legislature, and will the best
secure the rights of the people.

Having premised this much, I shall-now proceed
to the examination of the proposed plan of govern-
ment, and I trust, shall make it appear to the mean-
est capacity, that it has none of the essential
requisites of a' free government; that it is 1.either
founded on those balancing restraining-powers, rec-
ommended by Mr. Adams and attempted in the Brit-
ish constitution, or possessed of that responsibility
to its constituents, which, in my opinion, is the only
effectual sccurity for the liberties and happiness of
the pecple; but on the contrary, that it is a most
daring attempt to establish a despotic aristocracy
among freemen, that the world has ever witnessed.

I shall previously consider the extent of the pow-
ers intended to be vested in Congress, before I ex-
amine the construction of the general government.

It will not be controverted that the legislative is
the highest delegated power in government, and
that all others are subordinate to it. The celebrated
Montesquien establishes it as a maxim, thatlegislation
necessarily follows the power of taxation. By sect.
8, of the first article of the proposed plan of govern-
ment, “the Congress are to have power to lay and
collect taxes, duties, impost, and excises, to pay the
debts and provide for the common defence and gen-
eral welfare uf the United States, but all duties, im-
posts and excises, shall be uniform throughout the
United States.” Now what can be more comprehen-
sive than these words, not content by other sections
of this plan, to grant all the great executive powers
of a confederation, and a STANDING ARMY IN
TIME OF PEACE, that grand engine of oppression,
and moreover the absolute controul over the com-
merce of the United States and all external objects
of revenue, such as unlimited imposts upon im-
ports, etc.—they are to be vested with every species
of internal taxation,—whatever taxes, duties and ex-
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cises they may deem requisite for the general welfare,
may be imposed on the citizens of these states, lev-
ied by the officers of Congress, distributed through
every istrict in America; and the collection would
be enforced by the standing army, however gnevous
or improper they may be. The Congress may con-
strue every purpose for which the state legislatures
now lay tares, to be for the general weifare, and
thereby seize upon every object of reveiiue.

The judicial power by Ist sect. of article 3 {‘]shall
extend to all cases, in law and equity, arising under
this constitution, the laws of the Uni:ed States, and
treaties made or which shall be made under their
authority; to all cases affecting ambassadors, othct
public ministers and consuls, to all cases of admiralty
and maritime jurisdiction, to controversies to which
the United States shall be a party, to controversies
between two or more states, between a state and
citizens of another state, between citizens of differ-
ent states, between citzens of the same state claiming
lands under grants of different states, and between
a state, or the citizens thereof, and foreign states,
citizens or subjects.”

The judicial power to be vested in one Supreme
Court, and in such Inferior Courts as the Congress
may from time to time ordain and est.blish.

The objects of jurisdiction fecited above, are so
nun.:rous, and the shades of distinction between
civil causes are oftentimes so slight, that it is more
than probable that the state judicatories would be
wholly superceded, for in contests about jurisdic-
tion, the federal court, as the most powerful, would
ever prevail. Every person acquainted with the his-
tory of the courts in England, knows by what in-
genious sophisms they have, at different periods,
extended the sphere of their jurisdiction over objects
out of the line of their institution, and contrary to
their very nature, courts of a criminal jurisdiction
obtaining cognizance in civil causes.

To put the omnipotency of Congress over the state
government and judicatories out of all doubt, the
6th article ordains that “this constitution and the
laws of the United States which shall be made in
pursuance thereof, and all treaties made, or which
shall be made under the authority of the United
States, shall be the supreme law of the land, and the
judges in every state shall be bound thereby, any
thing in the constitution or laws of any state to the
contrary notwithstanding.”

By these sections the all-prevailing power of tax-
ation, and such extensive legislative and judicial
powers are vested in the general government, as
must in their operation, necessarily absorb the state
legislatures and judicatories, and that such was in




164 James Madison and The Federalist Papers

contemplation of the framers of it, will appear from
the provision made for such event, in another part
of it; (but that, fearful of alarming the people by so
great an innovation, they have suffered the forms
of the separate governments to remain, as a blind.)
By sect. 4th of the Ist article, “the times, places and
manner of holding elections for senators and rep-
resentatives, shall be prescribed in each state by the
legislature thereof; but the Congress may at any time,
by law, make or alter such reguiations, except as to tne
place of chusing senators.” The plain construction of
which is, that when the legisiatures drop out of
sight, from the necessary operation of this govern-
ment, then Congress are to provide for the election
and appointment of representatives and senators.

If the foregoing be a just comment—if the United
States are to be melted down into one empire, it
becomes you to consider, whether such a govem-
ment, however constructea, would be eligihle in so
extended a territory; and whether it would be prac-
ticable, consistent with freedom?-It is the opinion of
the greatest writers, that a very extensive country
cannot be goveinud on democratical principles, on
any other plan, than a confederation of a number of
small republics, possessing all the powers of internal
government, but united in the management of their
foreign and general concerns.

It would not be difficult to prove, that any thing
short of depotism, could not bind so great a country
under one government; and that whatever plan you
might, at the first setting out, establish, it would
issue in a desporism.

If one general government could be instituted .nd
maintained on principles of freedom, it would not
be so competent to attend to the various local cor.-
cerns and wants, of every particular district[, ] as weil
as the pecular governments, who are nearer the
scene, and possessed of superior means of infor-
mation{,] besides, if the business of the whole union
is tc be managed by one government, there would
not be time. Do we not already see, that the inhab-
itants in a number of larger states, who are remote
from the seat of government, are loudly comps2ining
of the inconveniencies and disadvantages they are
subjected to on this account, and that, to enjoy the
comforts of local government, they are separating
intp smaller divisions.

Having taken a review of the powers, I shall now
examine the construction of the proposed genetal
government.

Art. I sect. I. “All legislative powers herein
granted shall be vested in a Congress of the United
States, which shall consist of a senate and house of
representatives.’ By another section, the president

(the principal executive officer) fas a conditional
controul over their proceedings.

Sect. 2. “The house of representatives shall be
composed of members chosen every second year,
by the people of the several states. The number of
representatives shall not exceed one for every 30,000
inhabitants.”

The senate, the other consutuent branch of the
legislature, s formed by the legislature of each state
appointing two senators, for the term of six years.

The executive power by Art. 2. sec. L. is to be
vested in a presider it of the United States of America,
elected for four years: Sec. 2. gives him “power, by
and with the consent of the senate to prake treaties,
provided two thirds of the senators present concur;
and he shall nominate, and by and with the advice
and consent of the senate, shall appoint ambassa-
dors, other public ministers and consuls, judges of
the Supreme Court, and all other officers of the
Uniteq States, whose appointments are not herein
otherwise provided for, and which shall be estab-
lished by law, etc. And by another section he has
the absolute power oi granting reprieves and par-
dons for treason and all other high crimes and mis-
demeanors, except in case of impeachment.

The foregoing are the outlines of the plan.

Thus we seg, the house of representatives, are on
the part of the people to balance the senate, who I
suppose will be composed of the better sort, the well
born, etc. The number of representatives (being only
one tor every 30,000 inhabitants) appears to be two
few, either to communicate the requisite informa-
tion, of the wants, local circumstances and senti-
ments of so extensive an empire, or to prevent
corruption and undue influence, in the exercise of
such great powers, the term {or whicn they are to
be chosen, too long to preserve a due dependence
and accountability to their constituents; and the
mode and places of their election not sufficiently
ascertained, for as Congress have the .ontroul over
both, they may govern the choice, by ordering the
representatives of a whole state, to be elected in one
place, and that too may be the most inconvenient.

The senate, the great efficient body in this plan of
government, is constitutec on the most unequal
principles. The smallest state ir he union has equal
weight with the great states of Virginia, Massachu-
setts, or Pennsylvania—The Senate, besides its leg-
islative functions, has a very considerable share ia
the Executive; none of the principal appointments
to office can be made without its advice and consent.
The tarm and mode of its appointment, will lead to
permanency, the members are chosen for six years,
the mode is under the controul of Congress, and as
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there is no exclusion by rotation, they may be con-
tinued for lite, which, from their extensive means
of influence; would follow of course. The President,
who would be a mere pageant of state, unless he
coincided with the views of the Senate, would either
become the head of the aristocratic junto in that
body, or its minion; besides, their influence being
the most predominant, could the best secure his re-
election to office. And from his power of granting
pardons, he might skreen from punishment the
most treasonable attempts on the liberties of the peo-
ple, when instigated by the Senate.

From this investigation into the organization of
this government, it appears that it is devoid of all
responsibility or accountability to the great body of
the people, and that so far from being a regular
balanced government, it would be in practice a per-
manent ARISTOCRACY.

The framers of it],] actuated by the true spirit of
such a government, which ever abominates and sup-
presses all free enquiry and discussion, have made
no provision for the liberty of the press, that grand
palladium of freedom, and scourge of tyrants; but ob-
served a total silence on that head. It is.the opinion
of some great writers, that if the liberty of the press,
by an institution of religion, or otherwise, could be
rendered sacred, even in Turkey, that despotism
would fly before it. And it is worthy of remark, that
there is no declaration of personal rights, premised
in most free constitutions; and that trial by jury in
civil cases is taken away; for what other construction
can be put con the following, viz. Article lII. Sect.
2d. “Inaall cases affecting ambassadors, other public
ministers and consuls, and those in which a State
shall be party, the Supreme Court shall have original
jurisdiction. In all the other cases above mentioned,

the Supreme Court shall have appellate jurisdiction,
both as to law and fact?” It would be a novelty in
jurisprudence, as well as evidently improper to al-
low an appeal from the verdict of a jury, on the
matter of fact; therefore, it implies and allows of a
dismission of the jury in civil cases, and especially
when it is considered, that jury trial in criminal cases
is expressly stipulated for, but-not in civil cases.

But our situation is represented to be so critically
dreadful, that, however reprehensible and excep-
tionable the proposed plan of government may be,
there is no alternative, between the adoption of it
and absolute ruin.—My fellow citizens, things are
not at that crisis, it is the argument of tyrants; the
present distracted state of Europe secures us from
injury on that quarter, and as to domestic dissen-
tins, we have not so much to fear from them, as
to precipitate us into this form of government, with-
out it is a safe and a proper one. For remember, of
all possible evils, that of despotism is the worst and the
most to be dreaded.

Besides, it cannot be supposed, that the first essay
on so difficult a subject, is so well digested, as it
ought to be,—if the proposed plan, after a mature
deliberation, should meet the approbation of the re-
spective States, the matter will end; but if it shonld
be found to be fraught with dangers and inconven-
iences, a future general Coavention being in pos-
session of the objections, will be the better enabled
to plan a suitable government.

Who's here so base, that would a bondman be?

If any, speak; for him I have offended.

Who's here so vile, that will not love his country?
If any, speak; for him have I offended.

Centinel
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Document 13

The Address and Reasons of Dissent of the Minority
of the Convention of Pennsylvania To Their Constit—ents

December 18, 1787

It was not until after the termination of the late glo-
rious contest, which made the people of the United
States, an independent nation, that any defect was
discovered in the present confederation. It was
formed by some of the ablest patriots in America. It
cacried us successfully through the war; and the vir-
tue and patriotism of the people, with tkeir dispo-
sition to promote the common cause, supplied the
want of power in Congress.

The requisition of Congress for the five per cent.
impost was made before the peace, so early as the
first of February, 1781, but was prevented taking
effect by the refusal of one state; yet it is probable
every state in the union would have agreed to this
measure at that period, had it not been for the ex-
travagant terms in which it was demanded. The req-
uisition was new molded in the year 1783, and
accompanied with an additional demand of certain
supplementary funds for 25 years. Peace had now
taken place, and the United States found themselves
labouring under a considerable foreign and domestic
debt, incurred during the war. The requisition of
1783 was commensurate with the interest of the
debt, as it was then calculated; but it has been more
accurately ascertained since that time. The domestic
debt has been found to fall several millions of dollars
short of the calculation, and it has lately been con-
siderably dimin‘shed by large sales of the western
lands. The ste  have been called on by Congress
annually for supplies until the general system of
finance proposed in 1783 should take place.

It was at this time that the want of an efficient
federal government was first complained of, and
that the powers vested in Congress were found to
be inadequate to the procuring of the benefits that
should result from the union. The impost was
granted by most of the states, but many refused the
supplementary funds, the annual requisitions were
set at nought by some of the states, while others
complied with them by legislative acts, but were
tardy in their payments, and Congress found them-
selves incapable cf complying with their engage-

ments, and supporting the federal government. It
was found that our national character was sinking
in the opinion of foreign nations. The Congress
could make treaties of commerce, but could not en-
force the observance of them. We were suffering
from the restrictions of foreign nations, who had
shackled our commerce, while we were unable to
retaliate: and all now agreed that it would be ad-
vantageous to the union to enlarge the powers of
Congress; that they should be enabled in the amplest
manner to regulate commerce, and to lay and collect
duties on the imports throughout the United States.
With this view a convention was first proposed by
Virginia, and finally recommended by Congress for
the different States to appoint deputies to meet in
convention, “’for the purpeses of revising and
amending the present articles of confederation, so
as to make them adequate to the exigencies of the
union.” This recommendation the legislatures of
twelve states complied with so hastily as not to con-
sult their constituents on the subject; and th~ugh
the different legislatures had no authority from their
constituents for the purpose, they probably appre-
hended the necessity would justify the measure; and
none of them extended their ideas at that time fur-
ther than “revising and amending the present arti-
cles of confederation.” Pennsylvania by the act
appointing deputies expressly confined their powers
to this object; and though it is probable that some
of the memb.'rs of the assembly of this state had at
t.iat time in contemplation to annihilate the present
confederation, as well as the constitution of Penn-
sylvania, yet the plan was not sufficiently matured
to communicate it to the public.

The r..ajority of the legislature of this common-
wealth, wer . at that time under the influence of the
members from the city of Philadelphia. They agreed
that the deputies sent by them to convention should
have no compensation for their services, which de-
termination was calculated to prevent the election
of any member who resided at a distance from the
city. It was in vain for the minority to attempt elect-
ing delegates to the convention, who undersiood
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the circumstances, and the feelings of the people,
and had a common interest with them. They found
a disposition in the leaders of the majority of the
house to chuse themselves and some of their de-
pendents. The minority attempted to prevent this
by agreeing to vote for some of the leaaing members,
who they knew had influence enough to be ap-
pointed at any rate, in hopes of carrying with them
some respectable citizens of Philadelphia, in whose
principles and integrity they could have more con-
fidence; but even in this they were disappointed,
except in one member: the eighth member was
added at a subsequent session of the assembly.

The Continental convention met in the city of Phil-
adelphia at the time appointed. It was composed of
so.ne men of excellent characters, of others who
were more remarkable for their ambition and cun-
ning, than their patriotism; and of some who had
been opponents to the independence of the United
States. The delegates from Pennsylvania were, six
of them, uniform and decided opponents to the con-
stitution of this commonwealth. The convention sat
upwards of four months. The doors were Lept shut,
and the members brought under the most solemn
engagements of secrecy. Some of those who op-
posed their going so far beyond their powers, re-
tired, hopeless, from the convention, others had the
firmness to refuse signing the plan altogether; and
many who did sign it, did it not as a system they
wholly approved, but as the best that could be then
obtained, and notwithstanding the time spent on
this subject, it is agreed or all hands to be a worx
of haste and accommodation.

Whilst the gilded chains were forging in the secret
¢ .nclave, the meaner instruments of despotism
without, were busily empioyed in alarming the fears
of the people with dangers which did not exist, and
excitiag their hopes of greater advantages from the
expected plan than even the best government on
earth could produce.

The proposed plan had not many hours issued
forth from the womb of suspicious secrecy, until
such as were prepared for the purpose, were car-
rying abcut petitions for people to sign, signifying
their approbation of the system, and requesting the
legislature to call a convention. While every measure
was taken to intimidate the people against opposing
it, the public ... _.rs teemed with the most violent
threats against .hose who should dare to think for
themselves, and tar and feathers were liberally prom-
ised to all those who wou.. not immediately join in
supporting the proposed goveriunent be it what it
would. Under such circumstances petitions in fa-
vour of calling a conventicn were signed by great

numbers in and about the city, before they had the
leisure to read and examine the system, many of
whom, now they are better acquainted with it, and
have had time to investigate its principles, are heart-
ily opposed to it. The petitions were speedily
handed into the legislature.

Affairs were in this situaticn when on the 28th of
September las: a resolution was proposed to the as-
sembly by a-member of the house who had been
also a member of the federal convention, for calling
a state cony ention, to be elected within ten days for
the purpcse of examining and adopting the pro-
posed constitution of the United States, though, at
this time the house had not received it from Con-
gress. This attempt was opposed by a minority, who
after offering every argument in their power to pre-
vent the precipitate measure, without effect, ab-
sented themselves from the house -s the only
alternative left them, to prevent the r.easure taking
place previous to their constituents being acquainted
with the business—That violence and outrage which
had been so often threatened was now practised;
some of the members were seized the next day by
a mob collected for the purpose, and forcibly
dragged to the house, and there detained by force
whilst the quorum of the legislature, so formed, com-
pleated their resolution. We shall dwell no longer
on this subject, the people of Pennsylvania have
been already acquainted therewith. We would only
further observe that every member of the legislatu-e,
previously to taking his seat, by solemn oath or af-
firmation, declares, “‘that he will not do or consent
to any act or thing-whatever that shall have a ten-
dency to lessen or abridge their rights and privileges,
as declared in the constitutior of this state.” And
that coristitution which they are so solemnly sworn
to support cannot legally be altered but by a rec-
ommendation of a council of censors, who alone are
authorised to propose alterations and amendments,
and even these must be published at least six months,
for the consideration of the people.—The proposed
system of government for the United States, if
adopted, will alter and may annihilate the consti-
tution of Pennsylvania, and thevefore the legislature
had no autnority whatever to recommend the callir.;
a convention for that purpose. This proceeding
could not be considered as binding on the people of
this commonwealth. The house was formed by vi-
olence, some of the members composing it were de
tcined there by force, which alone would have
vitiated any proceedings, to which they were oth-
erwise competent, Lut had the legislature been le-
gally formed, this business was absolutely without
their power.
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In this situation of affairs were the subscribers
elected members of the convention of Pennsylvania.
A convention called bv a legislature in direct viola-
tion of their duty, and composed in part of members,
who were compelled to attend for that purpose, to
consider of a constitution proposed by a convention
of the United States, who were not appointed for
the purpose of framing a new form of government,
but whose powers were expressly confined to alter-
ing and amending the present articles of confeder-
ation.—Therefore the members of the continental
convention in proposing the plan acted as individ-
uals, and not as deputies from Pennsylvania. The
assembly who called the state convention acted as
individuals, and not as the legislature of Pennsyl-
vania; nor could they or the convention chosen on
their recommendation have authority to do any act
or thing, that can alter or annihilate the constitution
of Pennsylvania (both of which will be done by the
new constitution) nor are their proceedings in our
opinion, at all binding on the people.

The election for members of the convention was
held atso early a period and the want of information
was so great, that some of us did not know of it
until after it was over, and we have reason to believe
that great numbers of the people of Pennsylvania
have not yet had an opportunity of sufficiently ex-
amining the proposed constitution.—We apprehend
that no change can take place that will affect the
internal government or constitution of this com-
menwealth, unless a majority of the people should
evidence a wish for such a change; but on examining
the number of votes given for members of the pres-
ent state conventirun, we find that upwards of seventy
thousand freemen who are intitled to vote in Penn-
sylvania, the whele convention has been elected by
about thirteen thousand voters, and though two thirds
of the members of the convention have thought
proper to ratify the proposed constituticn, yet those
two thirds were elected by the votes uf only six thou-
sand and eight hundred fr-emen.

In thecity cf Philadelphia and some of the eastern
counties, tnie junto that took the lead in the busi:iess
agreed to vote for none but such as would solemnly
promise to adopt the system in foto, without exer-
cising their judgment. In many of the counties the
people did not attend the elections as they had not
an opportunity of judging the plan. Cthers did not
consider themselves bound by the call of a set of
men who assembled at the statehouse in Philadel-
phia, and assumed the name of the legislature of
Pennsylvania, and some were prevented from vot-
ing by the violence of the party who were deter-
mined at all events to force decwn the measure. To

such lengths did the tools of despotism carry their
outrage, that in the night of the election for members
of convention, in the city of Philadelphia, several of
the subscribers (being then in the city to transact
your business) were grossly abused, ill-treated and
insulted while they were quiet in their lodgings,
though they did not interfere, nor had any thing to
do with the said election, but as they apprehend,
because they were supposed to be advesse to the
proposed constitution, and would not tamely sur-
render those sacred rights, which you had commit-
ted to their charge.

The conivention met, and the same disposition
was soon manifested in considering the proposed
constitution, that had been exhibited in every other
stage of the business. We were prohibited by an
express vote of the convention, from taking any
question on the separate articles of the plan, and
reduced to the necessity of adopting or rejecting in
toto.—'Tis true the majority permitted us to debate
on each article, but restrained us from proposing
amendments.—They also determined not to permit
us to enter on the minutes our reasons of dissent
agains. any of the articles, nor even on the final
question our reasons of dissent against the whole.
Thus situated we entered on the examination of the
proposed system of government, und found it to be
stch as we could not .dopt, without, as we con-
ceived, surrendering v~ your dearest tights. We of-
fered our objections to the convention, and opposed
those parts of the plan, which, in our opinion, would
be injurious to you, in the best manner we were
able, and closed our arguments by offering the fol-
lowing propositions to the convention.

1. The right of conscience shall be held inviolable;
and neither the legislative, executive nor judicial
powers . f the United States shall have authority to
alter, abrogate, or in fringe any part of the consti-
tutiva of the several states, which provide for .he
preservation of liberty in matters of religion.

2. That in controversies respecting property, and
in suits between man and man, trial by jury shall
remain as heretofore, as well in the federal courts,
as in those of the several states.

3. That in all capital and criminal prosecutions, a
man has a right to demand the cause and nature of
his accusation, as well in the federal courts, as in
those of the several states, to be heard by kimself
and his counsel, to be confronted with the accusers
and witnesses, to call for evidence in his favor, and
a speedy triul by an impartial jury of his vicinage,
without whose unanimous consent, he cannot be
found guilty, nor can he be compelled to give evi-
Jence against himself, and that no man be deprived
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of his liberty, except by the law of the land or the
judgment of his peers.

4. That excessive bail ought not to be required,
nor excessive fines impo: d, nor cruel nor unusual
punishments inflicted.

5. That warrants unsupported by evidence,
whereby any officer or messenger may be com-
manded or required to search suspected places, or
to seize any person or persons, his or their property,
not particularly described, are grievous and oppres-
sive, and shall not be granted either by the magis-
trates of the federal government or others.

6. That the people have a right to the freedom of
speech;, of writing and publishing their sentiments,
therefore, the freedom of press shall not be re-
strained by any law of the United States.

7. That the people have a right to bear arms for
the defence of themselves and their own state, or
the United Staes, or for the purpose of killing game;
and no law shall be passed for disarming the people
or any of them, unless for crimes committed, or real
danger of public injury from individuals; and as
standing armies in the time of peace are dangerous
to liberty, they ought not to be kept up: and that
the military shall be kept under strict subordination
to and be governed by the civil powers.

8. The inhabitants of the several states shall have
liberty to fowl and hunt in seasonable times, on the
lands they hold, and ¢n all other lands in the United
States not inclosed, and in like manner to fish in all
navigable waters, and others not private property,
without being restrained therein by ‘any laws to be
passed by the legislature of the United States.

9. That no law shall be passed to restrair the leg-
islatures of the several states from enacting 'aws for
imposing taxes, except imposts and duties on goods
imported or exported, and that no taxes, except im-
posts and duties upon goods imported and ex-
perted, and postage on letters shall be levied by the
authority of Congress.

10. That the house of representatives be properly
increased in number; that elections shall remain free;
that the several states shall have power to regulate
the elections for senatcrs and representatives, with-
out being controuled either directly or indirectly by
any interference on the part of the Congress; and
that elections of representatives be annual.

11. That the power of organizing, arming, and
disciplit.ing the militia (the manner of disciplining
the militia to be prescribed by Congress) remain with
the individual states, and that Congress shall not
have authority to call or march any of the militia out
1 their own state, without the consent of such state,

and for such length of time only as such state shall
agree. ‘

That the sovereignty, freedom and independency
of the several states shall be retained, and every
power, jurisdiction and right which is not by this
constitution expressly delegated to the United States
in Congress assembled.

12. That the iegislative, executive, and judicial
powers be kept separate; and to this end that a con-
stitutional council be appointed, to advise and assist
the president, whn shall be responsible for the ad-
vice they give, hei_py the senators would be relieved
from almost constant attendance; and also that the
judges be made completely independent.

13. That no treaty which shall be directly opposed
to the existing laws of the United States in Congress
assembled, shall be valid until such laws shall be
repealed, or made conformable to such treaty; nei-
ther shall any treaties be valid which are in contra-
diction to the constitution of the United States, or
the constitutions of the several states.

14. That the judiciary power of the United States
oe confined to cases affecting ambassadors, other
public ministers and consuls; to cases of admiralty
and maritime jurisdiction; to controversies to which
the United States shall be a party; to controversies
between two or more states—betw. >n a staie and
citizens of different states—between citizens claim-
inz lands under grants of different states; and be-
tween a state or the citizen thereof and foreign
states, and in criminal cases, to such only as are
expressly enumerated in the constitution, and that
the United States in Congress assembled, shall not
have power to enart laws, which shall alter the laws
of descents and distribution of the effects of de-
ceased persons, the ritles of lands or goods, or the
regulation of contracts in the individual states.

After reading these propositions, we declared our
willingness to agree to the plan, provided it was so
amended as to meet these propositions, or some-
thing similar to them: and finally moved the con-
venticn to adjourn, to give the people of
Pennsylvania time to consider the subject, and de-
termine for themselves; but these were all rejected,
and the final vote was taken, when our duty tc you
induced us to vote against the proposed plan, and
to decline signing the ratification of the same.

During the discussion we met with many insults,
and some personal abuse, we were not even treated
with decency, Jduring the sitting of the con+ ntion,
by the versons in the galiery of the house, huwever,
we flatter ourselves that in contending for the pres-
ervation of those invaluable nights you have thought
proper to commit to our charge, we acted with a
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spirit becoming freemen, and being desirous that
you might know the principles which actuated our
conduct, and being prohibited from inserting our
reasons of dissent on the minutes of the convention,
we have subjoined them for your consideration, as
to you alone we are accountable. It remains with
you whether you will think those inestimable priv-
ileges, which you have so ably contended for,
should be sacrificed at the shrine of despotism, or
whether you mean to contend for them with the
same spirit that has so often baffled the attempts of
an aristocratic faction, to rivet the shackles of slavery
on you and your unborn posterity.

Our objections are comprised under three general
heads of dissent, viz.

We dissent, first, because it is the opinion of the
most celebrated writers on government, and con-
firmed by uniform experience, that a very extensive
territory cannot be governed on the principles of
freedom, otherwise than by a confederation of re-
publics, possessing all the powers of internal gov-
ernment; but united in the management of their
general, and foreign concerns.

If any doubt could have been entertained of the
truth of the foregoing principle, it has been fully
removed by the concession of Mr. Wilson, one of the
majority on this question; and who was one of the
deputies in the late general convention. In justice to
him, we will give his own words; they are as follows,
viz. "The extent of country for which the new con-
stitution was required, produced another difficulty
in the business of the federal convention. It is the
opinion of some celebrated writers, that to a small
territory, the democratical; to a middling territory
(as Montesquieu has termed it) the monarchial; and
to an extensive territory, the despotic form-of gcv-
ernment is best adapted. Regarding then the wide
and almost unbounded jurisdiction of the United
States, at first view, the hand of despotism seemed
necessary to controul, connect, and protect it; and
hence the chief embarrassment rose. For, we know
that, altho’ our constituents would chearfully submit
to the legislative restraints of a free government,
they would spurn at every attempt to shackle them
with despotic'power.”And again in another part of
his speech he continues.—"Is it probabi. ihat the
dissolution of the state governments, and the estab-
lishment of one consolidated empire would be eligible
in its nature, and satisfactory to the people in 1ts
adminstration? I think not, as I have given reasons
to shew that so extensive a territory could not be
goverred, connected, and preserved, but by the su-
premacy of despotic power. All the exertions of the most
potent emperors of Ror:e were not capable of keep-

ing that empire together, which in extent was far
inferior to the dominic n of America.”

We dissent, secondly, because the powers vestea
in Congress by this constitution, must necessarily
annihilate and absorb tt e legislative, executive, and
judicial powers of the several states, and produce
from their ruins one consolidated government,
which from the nature of things will be an iron handed
despotism, as nothirg short of the supremacy of des-
potic sway could connect and govern these United
States under one government.

As the truth of this position is of such decisive
importance, it ought to be fully investigated, and if
it is founded to be clearly ascertained; for, should it
be demonstrated, that the powers vested by this
constitution in Congress, will have such an effect as
necessarily to produce one consolidated govern-
ment, the question then will be reduced to this short
issue, viz. whether satiated with the blessings of
liberty; whether repenting of the folly of so recently
asserting their unalienable rights, against foreign
despots at the expence of so much blood and treas-
ure, and such painful and arduous struggles, the
people of America are now willing to resign every
privilege of freemen, and submit to the dominion of
an absolute government, that will embrace all Amer-
ica in one chain of despotism; or whether they will
with virtuous indignation, spurn at the shackles pre-
pared for them, and confirm their liberties by a con-
duct becoming freemen.

That the new government will not be a confed-
eracy of states, as it ought, but one consolidated
government, founded upon the destruction of the
several governments of the states, we sball now
shew.

The powers of Congress under the new consti-
tution, are complete and unlimited over the purse
and the sword, and are perfectly independent of, and
supreme over, the sta‘e governments; whose inter-
vention in these great puints is entirely destroyed.
By virtue of their power of taxation, congress may
command the whole, or any part of the property of
the people. They may impose what imposts upon
commerce; they may impose what land taxes, poll
taxes, excises, duties on all written instruments, and
duties on every other article that they may judge
proper, in short, every species uf taxation, whether
of an e. ternal or internal nature is comprised in sec-
tion the 8tn, of article the Ist, viz. “The congress
shall have power to lay and collect taxes, duties,
imposts, and excises, to pay the debts, and provide
for the common defence and general welfare of the
United States.”
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As there is no one article of taxation , sserved to

the state governments, the Congress may n.ono-

polise every source of revenue, and thus indirectly
den.lish the state governments, for without funds
they could not exist, the taxes, duties and excises
imposed by Congress may be so high as to render
it impracticable to levy further sums on the same
articles; but whether this should be the case or not,
if the state governments should presume to impose
laxes, duties or excises, on the same articles with
Congress, the latter may abrogate and repeal the
laws whereby they are imposed, upon the allegation
that they interfere with the due collection of their
taxes, duties, or excises, by virtue of the following
clause, part of section 8th, article Ist. viz. “To make
all laws which shall be necessary and proper for
carrying into execution the foregoing powers, and
all other powers vested by this constitution in the
government of the United States, or in any depart-
ment or ofiicer thereof.”

The Congress might gloss over this conduct by
construing every purpose for which the state legis-
latures now lay taxes, to be for the “general welfare,”
and therefore as of their ju[ris]diction.

And the supremacy of the laws of the United
States is established by article 6th, viz. “That this
constitution and the laws of the United States, which
shall be made in pursuance thereof, ana all treaties
made, or which shall be made under, the authority
of the United States, shall be the supreme law of the
land; and the judges in every state shall be bound thereby;
any thing in the constitution or laws of any state to the
contrary notwithstanding.” It has been alledged that
the words “pursuant to the constitution,” are a re-
striction tpon the authority of Congress; but when
it is considered that by other sections they are in-
vested with every efficient power of government,
and which may be exercised to the absolute destruc-
tion of the state governments, without any violation
of even the forms of the constitution, this seeming
restriction, as well as every other restriction in it,
appears to us to be nugatory and delusive; and only
introduced as a blind upon the real nature of the
government. In our opinion, “pursuant to the con-
stitution,” will be co-extensive with the will and
pleasure of Congress, which, indeed, will be the only
limitation of their powers.

We apprehend that two co-ordinate sovereignties
would be a solecism in politics. That therefore as
Lexe is no line of distinction drawn between the
general, and state governments; as the sphere of
their jurisdiction is undefined, it weuld be contrary
to the nature of things, that both should exist to-
gether, one or the other would necessarily triumph
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in the fullness of dominion. However the contest
could not be of long continuance, as the state gov-
ernments are divested of every means of defence,
and will be obliged by “’the supreme law of the land”
to yield at discretion.

It has been objected to this total destruction of the
state governments, that the existence of their leg-
islatures is made essential to the organization of
Congress; that they must assemble for the appoint-
ment of the senatcrs and president general of the
United States. True, the state-legislatures may be
continued for some years, as boards of appointment,
merely, after they are divested of every other func-
tion, but the framers of the constitution foreseeing
that the peorle will soon be disgusted witk this sol-
emn mockery of a government without power and
usefulness, have made a provision for relieving
them from the imposition, in section 4th, of article
Ist, viz. “The times, places, and manner of holding
elections for senators and representatives, shall be
prescribed in each state by the legislature thereof;
but the Congress may at any time, by law make or alter
such regulations; except as fo the place of citusing sena-
tors.”

As Congress have the controul over the time of
the appointment of the president general, of the sen-
ators and of the representatives of the United States,
they may prolong their exisience in office, for life,
by postponing the time cf their election and ap-
pointment, from period to perii'd, under various
pretences, such as an apprehension of invasion, the
factious disposition of the people, or any other plau-
sible pretence that the occasion may suggest; and
having thus obtained life-estates in the government,
they may fill up the vacancies themselves, by their
controul over the mode of appointment; with this
exception in regard to the senators, that as the place
of appointment for them, must, by the constitution,
be in the particular state, they may depute sorte
boc.y in the respective states, to fill up the vacancies
in he senate, occasioned by death, until they can
venture to assume it themselves. In this manner,
may the only resiriction in this clause be evaded. By
virtue of the foregoing section, when the spirit of
the people shall be gradually broken; when the gen-
eral government shall be firmly established, and
when a numerous standing army shall render op-
position vain, the Congress may compleat the sys-
tem of despotism, in renouncing all dependance on
tne people, by continuing themselves, and children
in the government.

The celebrated Montesquieu, in his Spirit of the Laws,
vol. I, page 12th, says, “That in a democracy there
can be no exercise of sovereignty, but by the suf-

171




Document 13

frages .of the people, which are their will; now the
sovereigns will is the sovereign himself; the laws
therefore, which establish the right of suffrage, are
fundamental to this government. In fact, itis as im-
portant to regulate in a republic in what manner, by
whom, and concerning what suffrages are to be
given, as it is in a monarchy to know who is the
prince, and after what manner he ougat to govern.”
The time, mode and place of the election of represen-
tatives, senators and president general of the United
States, ought not to be under the centroul of Con-
gress, but fundamentally ascertain>d and estab-
lished.

The nev: constitution, consistently with the plan
of consolidation, contains no reservation of the
rights and privileges of the state goveraments,
which was made in the confederation of the year
1778, by article the 2d, viz. “That each state retains
its sovercignty, freedom and independence, and
every power, jurisdiction and right, which is not by
this confederation expressly delegated to the United
States in Congress assembled.”

The legislative power vested-in Congress by the
foregoing recited sections, is so unlimited in its na-
ture; may be so comprehensive and boundiess [in]
its exercise, that this alone would be amply sufficient
to annihilate the state governments, and swallow
them up in the grand vortex of general empire.

The judicial powers vested in Congress ar: also
so various and extensive, that by legal ingenuity
they may be extended to every case, and thus absorb
the state judiciaries, and when we consider the de-
cisive influence that a general judiciary would have
over the civil polity of the severai s.ates, we do not
hesitate to pronounce that thic power, unaided by
the legislative, would effect a consolidation of the
states under one government.

The vowers of a court of equity, vested by this
constitution, in the tribunals of Congress; powers
which do not exist in Pennsylvania, unless so far as
they can be incurporated with jury triai would, in

‘this state, greatly contribute to this eventi. The rich

and wealthy suitors would eagerly lay hold of the
infinite mazes, perplexities and delays, which a
court of chancery, with the appellate powers of the
supreme court in fact as well as law would furnish
him with, and thus the poor man being plunged in
the bottomless pit of legal discussion, would drop
his demand in despair.

In short, consolidaiion pervades the whole con-
stitution. It begins with an annu..ciation that such
was the intention. The main pillars of the fabric cor-
respond with it, and the concluding paragraph is a
confirmation of it. The preamble begins with the
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words, ‘“We the people of the United States,” which
is a style of a compact between individuals entering
into a state of society, and not that of a confederation
of states. The other features of consolidation, we
have before noticed.

Thus we have fully established the position, that
the powers vested by this constitution in Congress,
will effect a consolidation of the states uader one
government, which even the advocates of this con-
stitution admit, could not be done without the sac-
rifice of all liberty.

We dissent, Thirdly, Because if it were practicable
to govern so extensive a territory as these United
States includes, on the plan of a consolidated gov-
ernment, co.sistent with the principles of liberty
and the happiness of the people, yet the construc-
tion of this constitution is not calculated to attain
the object,-for independent of the nature of the case,
it would of itself, necessarily, produce a despotism,
and that not by the usual gradations, but with the
celerity that has hitherto only attended revolutions
effected by the sword.

To establish the truth of this position, a cursory
investigation of the principles and form of this con-
stitution will suffice.

The first consideration that this review suggests,
is the.omission of a BILL of RIGHTS, ascertaining
and fundamentally establishing those unalienable
and personal rights of men, without the full, free,
and secure enjoyment of which there car be no lib-
erty, and over which it is not necessary for a good
government to have the controul. The principal of
which are the rights of conscience, personal liberty
by the clear and unequivocal establishment of the
writ of habeas corpus, jury trial in criminal and civil
cases, by an impartial jury of the vicinage or county,
with the common-law proceedings, for the safety of
the accused in criminal pros :cutions; and the liberty
of the press, that scourge of tyrants, and the grand
bulwarl. of every other liberty and privilege; the stip-
ulations heret. _re made in favor of them in the state
constitutions, are entirely superceded by this con-
stitution.

The legislature of a free country should be so
formed as to have a competent knowledge of its
constituents, and enjoy their confidence. To produce
these essential requusites, the representation ought
to be fair, equal, and sufficiently numerous, to pos-
sess the same intzrests, feelings, opinions, and
views, which the pcople themselves would possess,
v ere they all assembied; and so numerous as to
prevent bribery and undue influence, and so re-
sponsible to the people, by frequent and fair elec-
tions, as to prevent their neglecting or sacrificing the
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views and interests of their constituents, to their
own pursuits.

We will now bring the legislature under this con-
stitution to the test of the foregoing principles,
which will demonstrate, that it is deficient in every
essential quality of a just and safe representation.

The house of representatives is to consist of 65
members, that is one for about every 50,000 inhab-
itants, to be chosen every two years. Thirty-three
members will form a quorum for doing business;
and 17 of these, being the majority, determine the
sense of the hcse.

The senate, the other constituent branch of the
legislature, consists of 26 members being two from
each state, appointed by their legislatures every six
years—fourteen senators'make a quorum; the -ma-
jority of whom, eight, determines the sense of that
body; except in judging on impeachments, or in
making tre_.ties, or in expelling a member, when two
thirds of the senators present, must concur.

The president is to have the controul over the
enacting of laws, so far as to make the concurrence
of two thirds of the representatives and senators
present necest ary, if he should object to the laws.

Thus it appears that the liberties, happiness, in-
terests, and great concerns of the whole United
States, may be dependent upon the integrity, virtue,
wisdom, and knowledge of 25 or 26 men—How in-
adequate and unsafe a represe._ation! Inadequate,
because the sense and views of 3 or 4 miillions of
people diffused over so extensive a wrritory com-
prising such various climates, products, habits, 1n-
terests, and opinions, cannot be collected in so small
a body; and besides, it is not a fair and equal rep-
resentation of the people even in proportion to its
number, for the smallest state has as much weight
in the senate as the largest, and from the smallness
of the number to be chosen for both branches of the
legislature, and from the n.ode of election and ap-
pointment, which is under tie controul of Congress,
and from the nature of the thing, men of the most
elevated rank in life, will alune be chosen. The othe.
orders in the society, such as farmers, traders, and
mechanics, who all cught to have a competent num-
ber of their best informed men in the legislature, will
be totally unrepresented.

The representation is unsafe, because in the ex-
ercise such great powers and trus*s, it is so exposed
to corrugptisn and undue influence, by the gift of the
numerous places of honor and emoluments at the
disposal of the executive, by the arts and address of
the great and designing, and by direct bribery.

The representation is moreover inadequate and
unsafe, because ot the long terms for which it is
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appointed, and the mode of its appointment, by
which Congress may not only controul the choice
of the people, but may so manage as to divest the
people of this fundamental right, and become self-
elected.

The number of members in the house of repre-
sentatives nay be increased to one for every 30,000
inhabitants. But when we consider, that this cannot
be done without the consent of the senate, who from
their share in the legislative, in the executive, and
judicial departments, and permanency of appoint-
ment, will be the great efficient body in this gov-
ernment, and whose weight and predominancy
would be abridged by an increase of the represen-
tatives, we are persuaded that this is a circumstance
that cannot be expected. On the contrary, the num-
ber of representatives will probably be continued at
65, although the populatior of the country may swell
to treble what it is now; unless a revolution should
effect a change.

We have before noticed the judicial power as it
would effect a consolidation of the states into one
government; we will now examire it, as it would
affect the liberties and welfare of the people, sup-
posing such a government were practicable and
proper.

The judicial power, under the proposed consti-
tution, is founded on the well-known principles of
the civil law, -y which the judge determines both on
law and fact, and appeals are allowed from the in-
ferior tribunals to the superior, upon the whole
question; so that facts as well as law, would be re-
examined, and even new facts brought forward in
the court of appeals; and to use the words of a very
eminent Civilian—"The cause is many times another
thing before the court of appeals, than what it was
at the time of the first sentence.”

That this mode of proceeding is the one which
must be adopted under this constiwution, is evident
from the following circumstances.—Ist. That the trial
by jury, which is the grand characteristic of the com-
mon: law, is secured by the constitution, only in crim-
inal cases.—2d. That the appeal from both law and
fact 15 expressly established, wiuch is utterly incon-
sistent with the principles of the common law, and
trials by jury. The only mode in which an appeal
from law and fact can be estallished, is, by adopting
the principles and practice of the civil lav’, unless
the United States should be drawn into the a..surcity
of calling and swearing juries, merely for the pur-
pose of contradicting their verdicts, which would
render juries contemptible and worse than use-
less.—3d. That the courts to be established would
decide on all cases of law and equity, which is a well
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known characteristic of the civil law, and these
courts would have conusance not only of the laws
of the United States and of treaties, and of cases
affecting ambassadors, but of all cases of adwmiralty
and maritime jurisdiction, which last are matters be-
longing exclusively to the civil law, in every nation
in Christendom.

Not to enlarge upon the loss of the invaluable right

of trial by an unbiased jury, so dear to every friend

of liberty, the monstrous expence and inconven-
iences of the mode of proceedings to be adopted,
are such as will prove intolerable to the people of
this country. The lengthy proceedings of the civil
law courts in the chancery of England, and in the
courts of Scotland and France, are such that few men
of moderate fortune can endure the expence of; the
poor man must therefore submit to the wealthy.
Length of purse will too often prevail against right
and justice. For instance, we are told by the learned
judge Blackstone, that a question only on the property
of an ox, of the value of three guineas, originating
under the civil law proceedings in Scotland, after
many interlocutory orders and sentences below, was
carried at length from the court of session, the high-
est courtin that part of Great Britain, by way of appeal
to the house of lords, where the question of law and
fact was finally determined. He adds, that no pique
or spirit could in the court of king’s bench or com-
mon pleas at Westmunster, have given continzance
to such a cause for a tenth part of the time, nor have
-cost a twentieth part of the expence. Yet the costs
of king’s bench and common pleas in England, are
infinitely greater than those which the people of this
country have ever experienced. We abhor the idea
of losing the transcendant privilege of trial by jury,
with the loss of which, it is remarked by the same
learned author, that in Sweden, the liberties of the
commons were extinguished by an aristocratic sen-
ate: and that trial by jury and the liberty of the pecple
went out together. At th» same time we regret the
intolerable delay, the enormous ex; .nces and infi-
nite vexation to which the people of this country will
beexposed from the voluminous proceedings of the
~ourts of civil law, and especially from the appellate
jurisdiction, by means of which a man may be drawn
from the utmost boundaries of this extensive coun-
try to the seat of the supreme court of the natior: to
contend, perhaps with a wealthy and powerful ad-
versary. The consequence of this establishment will
be an absolute confirmation of the power of aristo-
cratical influence ir the courts of justice: for the com-
mon people will not be able to contend or struggle
against it,

ERIC

Trial by jury ir: criminal cases may also be excluded
by declaring that the libeller for instance shall be
liable to an action of debt for a specified sum; thus
evading the common law prosecution by indictment
and trial by jury. And the common course of pro-
ceeding against a ship for breach of revenue laws
by information (which will be classed among civil
causes) will at the civil law be within the resort of a
court, vhere no jury intervenes. Besides, the benefit
of jury trial, in cases of a criminal nature, which
cannot be evaded, will be rendered of little value,
by calling the accused to answer far from home;
there being no provision that the trial be by a jury
of the neighbourhood or country. Thus an inhabi-
tant of Pittsburgh, on a charge of crime committed
on the banks of the Ohio, may be obliged to defend
himself at the side of the Delaware, and so vice versa.
To conclude this head: we observe that the judges
of the courts of Congress would not »e independent,
as they are not debarred from holding other offices,
during the pleasure of the presider and senate, and
as they may derive their support in part from fees,
alterable by the legislature.

The next consideration that the constitution pres-
ents, is the undue and dangerous mixture of the
powers of government; the same body possessing
legislative, executive, and judicial powers. The sen-
ate is a constituent branch of the legislature; it has
judicial power in judging on impeachments, and in
this case unites in some measure the characters of
judge and party, as all the principal officers are ap-
pointed by the president-general, with the concur-
rence of the senate and therefore they derive their
offices in part from the senate. This may biass the
judgments of the senators and tend to screen great
delinquents from punishments. And the senate has,
moreover, various and great execut.ve powers, viz.
in concurrence with the president-general, they
form treaties with foreign nations, that may controul
and abrogate the consntutions and laws of the sev-
eral states. Indeed, theve is no power, privilege or
liberty of the staxe govetnments, or of the people,
sut what may be aftected by virtue of this power.
For all treaties, made by them, are to be the “su-
preme law of the land, any thing in the constitution
or laws of any state, to the contrary notwithstand-
ing.”

And this great power may be exercised by the
president and 10 senaters (being two-thirds of 14,
which is a quorum of that body). What an induce-
ment would this offer to the ministeis of foreign
powers to compass by bribery such concessions as
could not otherwise be obtained. It is the unvaried
usage of all free states, whenever treaties interfere
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with the positive iaws of the land, to make the in-
tervention of the legislature necessary to give them
operation. This became necessary, and was afforded
by the parliament of Great-Britain. In consequence
of thie late commercial treaty between that kingdom
and France—As the senate judges on impeach-
ments, who is to try the members of the senate for
the abuse of this power! And none of the great ap-
pointments to office can be made without the con-
sent of the senate.

Such various, extensive, and important powers
combined in one body of men, are inconsistent with
all freedom; the celebrated Montesquieu tells us,
that “when the legislative and executive powers are
united in the same person, or in the same body of
magistrates, there can be no liberty, because appre-
hensions may arise, lest the same monarch or senate
should enact tyrannica: laws, to execute them in a
tyrannical manner.”

“Again, there is no liberty, if.the power of judging
be not separated from the legislative and executive
powers. Were it joined with the legislative, the life
and liberty of the subject would be exposed to ar-
bitrary controul: for the judge would then be legis-
lator. Were it joined to the executive power, the
judge might behave with all the violence of an op-
pressor. There would be an end of every thing, were
the same man, or the same body of the nobles, or
of the people, o exercise those three powers; that
of enacting laws; that of executing the public reso-
lutions; and that of judging the crimes of Jifferences
of individuals.”

The president general is dangerously connected
with the senate; his coincidence with the views of
the ruling junto in that body, is made essential to
his weight and importance in the government,
which will destroy all independency and purity in
the cxecutive department, and having the power of
pardoning without the concurrence of a council, he
may skreen from punishment the most treasonable
attempts that may be made on the liberties of the
people, when instigated by his coadjutors in the sen-
ate. Instead of this dangerous and improper mixture
of the executive with the legislative and judicial, the
supreme executive powers ought to have been
placed in the president, with a small independent
council, made personally responsible for every ap-
pointment to office or other act, by having their opin-
ions recorded; and that without the concurrence of
the majority of the quorum of this council, the pres-
ident should not be capable of taking any step.

We have before considered internal taxation, as it
would effect the destruction of the state govern-
ments, and produce one consolidated government.
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We will now consider that subject as it affects the
personal concerns of the people.

The power of direct taxaticn applies to every in-
dividual, as congress, under this government, is ex-
pressly vested with the authority of laying a
capitation or poll tax upon every person to any
amount. This is a tax that, however oppressive in
its nature, and unequal in its operation, is certain as
to its produce and simple in its collection; it cannot
be evaded like the objects of imposts or excise, and
will be paid, because all that a man hath will he give
for his head. This tax is so congenial to the nature
of despotism, that it has ever been a favorite under
such governments. Some of those who were in the
late general cenvention from this state have long
laboured to intrcduce a poll-tax among us.

The power of direct taxation will further apply to
every individual, as congress may tax land, cattle,
trades, occupations, etc. in any amount, and every
object of internal taxation is of that nature, that how-
ever oppressive, the people will have but this alter-
native, except to pay the tax, or let their property
be taken, for all resistance will be in vain. The stand-
ing army and select militia would enforce the col-
lection.

For the moderate exercise of this power, there is
no controul left in the state governments, whose
intervention is destroyed. No relief, or redress of
grievances can be extended, as heretofore by them.
There is not even a declaration of RIGHTS to which
people may appeal for the vindication of their
wrongs in the court of justice. They must therefore,
implicitly obey the most arbitrary laws, as the worst
of them will be pursuant to the principles and form
of the constitution, and that stronges: of all checks
upon the conduct of administration, responsibility to
the people, will not exist in this government. The per-
manency of the appointments of senators and rep-
resentatives, and the controul the congress have
cver their election, will place them independent of
the sentin.ents and resentments of the people, and
the administration having a greater interest in the
government than in the community, there will be
no consideration to restrain them from oppression
and tyranny. In the government of this state, under
the old confederation, the members of the legislature
are taken from among the people, and their interests
and welfare are so inseparably connected with those
of their constituents, that they can derive no advan
tage from oppressive laws and taxes, for they would
suffer in common with their fellow citizens; would
participate in the burthens they impose on the com-
raunity, as they must return to the common level,
after a short period, and notwithstanding every
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ex[er]tion of influence, every means of corruption,
a riecessary rotation excludes them from perma-
nency in the legislature.

This large state is to have but ten members ir that
Congress which is to have the liberty, property and
dearest concerns of every individual in this vast
country at absolute command an ' even these ten
persons, who are to be our only guardians; who are
to supercede the legislature of Pennsylvania, will not
be of the choice of th~ people, nor amenable to them.
from the mode of iheir election and appointment
they will consist of the lordly and high-minded; of
men who will have no congenial feelings with the
people, but a perfect indifference for, and contempt
of them; they will consist of those harpies of power,
ihat prey upon the very vitals; that riot on the mis-
eries of the community. But we will suppose, al-
though in all probability it may never be realized in
fact, that our deputies in Congress have the welfare
of their constituents at heart, and will exert them-
selves in their behalf, what security could even this
afford; what relief cculd they extend to their op-
pressed constituents? To attain this, the majority of
the deputies of the twelve other states in Congress
must be alike well disposed; must alike forego the
sweets of power, and relinquish the pursuits of am-
bition, which from tke nature of things is not to be
expected. If the people part with a responsible rep-
resentation in the legislature, founded upor fair,
certain and frequent elections, they have nothing
left they can call their own. Miserable is the lot of
that people whose every concern depends on the
WILL and PLEASURE of their rulers. Our soldiers
will become Janissaries, and our officers of govern-
ment Bashaws; in short, the system of despotism
will soon be compleated.

From the foregoing investigation, it appears that
the Congress under this constitution will not possess
the confidence of the pevuple, which is an essential
requisite in a good government; for unless the laws
~ommand the confidence and respect of the great
body of the people, so as to induce them to support
them, when called on by the civil magistrate, they
must be executed by the aid of a numerous standing
army, which would t2 inconsistent with every idea
of liberty; for the same force that may be employed
to compel obedience to good law s, might and prob-
ably would be used to wrest from the people their
constitutional liberties. The framers of this consti-
tution appear to have beer. aware of this great de-
ficiency; to-have been sensible that no dependence
could be placed on the people for their support. but
on the contrary, that the government must be exe-
cuted by force. They have therefore made a provi-
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sion for this purpose in a permanent STANDING
ARMY, and a MILITIA that may be subjected to as
strict discipline and government.

A standing army in the hands of 4 government
placed so independent of the people, may be made
a fatal instrument to overturn the public liberties; it
may be employed to enforce the collection of the
most oppressive taxes, and to carry into execution
the most arbitrary measures. An ambitious man who
may have the army at his devotion, may step up
into the throne, and seize upon absolute power.

The absolute unqualified command that Congress
have over the militia may be made instrumental to
the destruction of all liberty, both public and private;
whether of a personal, civil or religious nature.

First, the personal liberty of every man probably
from sixteen to sixty years of age, may be destroyed
by the power Congress have in organizing and gov-
erning of the militia. As militia they may be sub-
jected to fines to any amount, levied in a military
manner; they may be subjected to corporal punish-
ments of the most disgraceful and humiliating kind,
and to death itself, by the sentence of a court martial:
To this our young men will be more immediately
subjected, as a select militia, composed of them, will
best answer the purposes of government.

Secondly, The rights of conscience may be vio-
lated, as there is no exemption of those persons who
are conscientiously scrupulous of bearing arms.
These compose a respectable proportion of the com-
munity in the state. This is the more remarkable,
because even when the distresses of the late war,
and the evident disaffection of many citizens of that
description, inflamed our passions, and when every
person, who was obliged to risque his own life, must
have been exasperated against such as on any ac-
count kept back from the common danger, yet even
then, when outrage and violence might have been
expected, the rights of conscience were held sacred.

At this momnentous crisis, the framers of our state
constitution made the most express and decided
declaratioz and stipulations in favour of the rights
of conscience: but now wken no necessity exists,
those dearest rights of mea are left insecure.

Thirdly, The absolute contmand of Congress over
the milita may be destructive of public liberty; for
under the guidance of an arbitrary government, they
may be made the unwilling instruments of tyranny.
The militia of Pennsylvania may be marched to New
England or Virginia to quell an insurrection occa-
sioned by the most galling oppressing, and aided by
the standing army, they will no doubt be successful
in subduing their liberty and independency; but in
so doing, although the magnanimity of their minds
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will be extinguished, yet the meaner passions of re-
sentment and revenge will be increased, and these
in turn will be the ready and obedient instruments
of despotism to enslave the others; and that with an
irritated vengeance. Thus may the militia be made
the instruments of crushing the last efforts of expir-
ing liberty, of riveting the chains of despotisnt ort
their fellow citizens, and on one another. This power
can be exercised not only without violating the con-
stitution, but in strict conformity with it; it is cal-
culated for this express purpose, and will doubtless
be executed accordingly.

As this government will not enjoy the confidence
of the people, but be executed by force, it will be a
very expensive and burthensome government. The
standing army must be numerous, and as a further
support, it will be the policy of this s overnment to
multiply officers in every departmer::: judges, col-
lectors, taxgatierers, excisemen arid the whole host
of revenue officers will swarm over the land, de-
vouring the hard earnings of the industrious. Like
the locusts of old, impoverishing and desolating all
before them.

)James Madison and The Federalist Papers

We have not noticed the smader, nor many of the
considerable blemishes, but huve confined cur ob-
jections to the great and essential defects; the main
pillars of the constitution; which we have shewn to
be inconsistent with the liberty and happiness of the
people, as its establishment will annihilate the state
governments, and produce one consolidated gov-
ernment that will eventually and speeuily issue in
the supremacy of despotism.

In this investigation, we have not confined our
views to the interests or welfare of this state, in
preference to the others. We have overl~oked all
local circumstances—we have considered this sub-
ject on the broad scale of the general good; we have
asserted the cause of the present and future ages:
the cauvse of liberty and mankind.

Nathaniel Breading John Ludwig,
John Smilie Abraham Lincoln
Richard Baird John Bishop
Adam Orth Joseph Heister
John A. Hanna Joseph Lowel
John Whitehill James Martin
John Harris William Findley
Robert Whitehill John Baird

John Reynolds James Edgar
Jonathan Hoge William Todd.

Nicholas Lutz
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Select Annotated Bibliography
by Earl P. Bell

This select annotated bibliography provides teach-
ers and students with additional information on
"James Madison and f#e Federalist Papers.” The ap-
peal of these readings to students is the central con-
cern of these recommendations. Thus, the
bibliography includes several short articles ‘n pop-
ular magazines. In most cases the selections from
popular magazines are taken from scholars of the
highest reputation.

Several of the General Bibliographic Sources offer
teachers comprehensive research and writing about
James Madison, the Constitution of the United
States, and The Federalist Papers. A teacher interested
in providing students with a rich reservoir of infor-
mation should purchase or secure through interli-
brary loan the following books.

Levy, Leonard W., and Dennis ]. Mahoney. eds.
Framing and Ratification of the Constitution. New
York: Macmillan, 1987. Comprehensive coverage
of all issues by twenty-one scholars on the period.
Readable by most high school students.

Levy, Leonard W., Kenneth L. Karst, and Dennis .
Mahoney, eds. Encyclopedia of the American Cun-
stitution. 4 Vols. New York: Macmillan, 1986. The
most comprehensive source of information on all
subjects and important individuals. A brilliant se-
lection of leading experts on the various subjects;
highly readable by all students. Offers a short
chronologically developed description for each
period on Constitutional history from the colonial
period to the present.

Peck, Robert S., and Ralph S. Pollock, eds. The Bless-
ings of Liberty: Bicentennial Lectures at the National
Archives. Chicago: American Bar Association,
1985. Clearly written short articles by sixteen
scholars.

In combination, these resources provide compre-
hensive coverage of the 1780s, the Constitutional
Convention, the ratification of the Constitution, The
Federalist Papers, the Bill of Rights, and the individ-
uals providing leadership from 1776 to 1800.

The rest of this bibliography is organized i1 terms
of five topics:

I. James Madison and the Constituti. »al Con-

vention.

II. Editions of The Federalist.

IIl. James Madison and Ratification of the Con-
stitution.

IV. James Madison: Biog aphies and Selections
of His Writings.

V. James Madison and The Bill of Rights.

I. James Madison and the Constitutional
Convention

A. The Constitutional Convention

Bowen, Catherine Drinker. Miracle at Philadelphia:
The Story of the Constitution. Boston: Little rown,
1986. Considered by many historians to be the best
narrative history written on the Convention. Can
be used by all students.

McDonald, Forrest. E Pluribus Unum. The Formation
of the American Republic, 1776 - 1790. Indianapolis:
Liberty Pre-., 1979. A witty, .ell-written account
of the issues and compromises at the Conventioz
Contains very geod descriptiors of the delegates
atten?* 3,

Roche, ) P. “The Constitutional Convention uf
1787.” In Encyclopedia of the American Constitution.
Vol. 1. Edited by Leonard W. Levy et al. Mew
York: Macmillan, 1986. Describes the events of the
1780s leading to the Convention. The role of the
leading Federalists, including Madison, the 1ssues
aud debates, the resolution of the separation of
powers, and the compromises producing the doc-
ument are presented.

Van Doren, Carl. The Great Rehearsal: The Story of the
Making and Ratifying of the Constitution of the United
States. New York: Penguin Books, 1986. Still one
of the best written day-to-day accounts of the Cun-
stitutional Cor--ention of 1787. Tells the story of
the men, the ia.:.2s, and the arguments producing
our form of government. Can be used by all stu-
dents.
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B. Intellectual Origins of the Censtitution

Greene, Jack P. The Intellectual Heritage of the Consti-
tutional Era: The Delegates’ Library. Philadelphia: Li-
brary Company of Philadelphia. 1986. Brilliantly
organized by the author according to the liberal
tradition, the English jurisprudential tradition, the
literature on political economy and improvement,
the civic humanist tradition, the literature of the
Enlightenment, the Scottish moral and historical
tradition, and other American traditions. Usable
by teachers and Advanced Placement students.

McDonald; Forrest. Novus Ordo Seclorum: The Intel-
lectual Otigins of the Constitution. Kansas: Univer-
s'ty Press.of Kansas, 1985. Excellent coverage of
the rights of Englishmen, the political theory avail-
able to the Founders, the lessons of experience,
and the principal interests of the Framers of the
Constitution. The best single volume on the ori-
gins of the Constitution. Usable by teachers and
Advanced Placemert students.

Wood, Gordon. The Creation of the American Republic,
1776-1787. Chapel Hill: University of North Ca-
rolina Press, 1969. Contains strong explanations
of liberty,. equality, mixed governments, and re-
publicanism. Very well wri*ten. Usable by teach-
ers and Advanced Placement students.

| erserisene dLonEditions.of-The-Federalist—— e o o

A. Older Editions in Print

Earle, Edward Mead, ed. The Federalist. New York:
Random House, 1941. In the Modern Library Col-
lege Editions, used by tutors at St. Johns College,
Arnapolis, MD.

B. Newer Editions of The Federalist

Chadwick, Michael L., ed. The Feu.ralist. Springfield:
Global Affairs Publishing Company, 1987. Pro-
vides excellent headings for students throughout
The Federalist Papers; a unique feature, making the
use of the papers with students easier.

Cooke, Jacob E., ed. The Federalist. Middletown, CT:
Wesleyan University Press, 1.51. Considered by
historians as the most complete, accurate, and de-
finitive edition of the papers. An excellent intro-
duction and notes by Cooke. Also used by The
Federalist Concordance (see Engeman annotation be-
low) for referencing various words contained in
the papers.

Fairfield, Roy. P., ed. The Federalist Papers. Baltimore:
Johns Hopkins University Press, 1986. Fairfield
has selected 51 of the most important Fedesalist
Papers. He provides a detailed historical and an-

alytical background, and offers guidance on the
writing about The Federalist Papers.

Kramnick, Isaac, ed. The Federalist Papers. New York:
Penguin Books, 1987. Provides an excellent intro-
duction to ideas and issues in the papers.

Rossiter, Clinton, ed. The Federalist Papers. New
York: New American Library, 1961. An excellent
introduction with a table of contents and index of
ideas by Rossiter. The most widely ased edition.

Wills, Garry, ed. The Fed..alist Papers. New York:
Bantam Books, 1982. Contains an introduction by
Wills and a good glossary.

€. Concordance !

Engeman, Thomas S., Edward J. Erler, and Thomas
B. Hofeller, eds. The Federalist Concordance. Chi-
cago: University of Chicago Press, 1988. Offers an
alphabetical index of words appearing in The Fed-
eralist Papers. It locates “‘each occurrence of a word
by paper number, author, page, and line in the
Cooke edition, (Wesleyan University Press,
1987).” An excellent aid for teachers.

IIl. James Madison and Ratification
of the Constitution

A. Interpretations of The Federalist Papess

Banning, Lance. “The Federalist Papers. In The En-

-

cyclopedia of Amezican Polifical History. Vol. 2. Ed-
ited by Jack P. Greene. New York: Scribner, 1984.
Primarily a historically descriptive essay covering
the purpose, design, offectiveness, and historica
significance of The Federalist Papers. Usable by all
students.

Carey, George W. The Federalist: Design for g Const-
tutional Republic. Champaign: University of Illinois
Press, 1989. The author analysizes the political
theory of constitutional government in The Fed-
eralist.

Diamond, Martin. “The Federalist.” In History of Po-
litical Philosoyiy. 3d. ed. Edited by Leo Strauss and
Joseph Cropsey. Chicago. The University of Chi-
cago Press, 1987. The author emphasizes The Fed-
eralist Papers were written to persuade “the widest
electorate (and) the able and educated men (who
were delegates).”” The author comments the pa-
pers are remarkable for addressing immediate po-
litical problems as well as theoretical matters of
long-term importance. Written by one of the most
import=nt scholars on the meaning of the papers.
Usable by teachers and Advanced Placement stu-
dents.

Epstein, David P. The Political Theory of the Federalist.
Chicago: The University of Chicago Press, 1984.
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The author claims that “Publius” was a defender
of natural rights and a promoter of the public in-
terest through good government. Usable by teach-
ers and the most able Advanced Placement
students.

“The Federalist.”” In Encyclopedia of the Amer-
ican Constitution. Vol. 2. Edited by Leonard W.
Levy e: al. New York: Macmillan, 1986. Describes
the writing of the 85 essays by Hamilton, Madison
and Jay. The essays are grouped by issue, essay
numbers 10 and 78 ar~ highlighted. Usable by all
students.

Furtwangler, Albert. The Authority of Publius: A Read-
ing of The Federalist Papers. Ithaca, NY: Cornell Uni-
versity Press, 1984. Claims that The Federalist
Papers, “modified the tradition of Eighteenth Cen-
tury newspape~ campaigning, marked.a turn in
the way Constirutional questions wére presented
to the public’. He emphasized the literary strat-
egies for analyzing the papers. Usable by teaciners
and the most able Advanced Placement studente.
Howe, Daniel W. “The Language of Faculty Psy-
chology in The Federalist Papers.” In Conceptual
Change'and the Constitution, edited by Terernce Ball
and ].G.A. Pocock. Lawrence: University Press of
Kansas, "~ 988. Writter: from the perspective of in-
tellectual history, Howe seeks to explair The Fed-
eralist Papers within the context of the period in

-‘which-they werewritten: Usable by-teachers:and-

the most able Advanced Placement students.

White, Morton. Philosophy, The Fed:ralist and the Con-
stitution. New York: Oxford University Press,
1987. Analyzes the major philosophical ideas con-
tained in The Federalist Papers; exa.nines the inter-
locking theory of knowledge, theory of nistory,
psychology, metaphysics, theory of action, ana
ethics used by Hamilton, Madison, and Jay in de-
fense of the Constitution. Usable by teachers and
the most able Advanced Placement students.

B. The Federalist-Anti-Federalist Debate:
Edited Primary Documents

Kaminski, John P., and Richard Leffler, eds. Feder
alists and Antifederalists. The Debate Over Ratification
of the Constitution. Madison, WI: Madison House
Publishers, 1989. This is an excellent collection of
writings by the leading Anti-Federalists and Fed-
eralists. Documents are organized around key
ideas in the 1787-1788 deb- e on the ratification of
the Constitution.

Kammen, Michael, ed. Origins.of the American Con-
stitution: A Documentary History. New York. Pen-
guin Books, 1986. Uses correspondence and
documents to analyze the genesis of the United
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States Constitution, the Federalist - Anti-Feder-
alist Debate; and the conipleting as well as imple-
menting of the Constitution. Usable by all
students.

Ketcham, Ralph, ed. The Anti-Federalist Papers and the

Constitutional Convention Debates: The Clashes and
the Compromises That Gave Birth to Our Form of Gouv-
ernment. New York: New American Library, 1986.
An excellent historical background proviZed in the
introduction or: the 1780s, the Constitutional Con-
vention, the ratification contest, Federalist ptin-
ciples, and Anti-Federalist political thought. Part
One offers documente on the federai convention;
Part Two provides original sources on the ratifi-
cation contest. Usable by all students.

Storing, Herbert J., ed. The Anti-Federalist: Writings

by the Jpponents of the Constitution. Chicago: Uni-
versity of Chicago Press, 1985 Provides compre-
hensive speeches and writings from the Anti-
Federalists in Pennsylvania, Massachusetts, Mar-
yland, Virginia, and New York. Excellent selection
and editing by Murray Dry. Usable by all students.

C. The Federalist-Anti-Federalist Debate:
Secondary Sources

Dry, Murray. “The Case Against Ratification: Anti-

Federalists Constitutional Thought.” In The Fram-
ing and Ratification of the Constitution, edited by

‘Leonard-W.-Levy-and-DenisMahonry. New-York:

Macmillan, 1987. Identifies the men comprising
the Anti-Federalist, explains the Anti-Federalist
understanding c¢f republicun government, and
Anti-Federalist proposals for Constitutional
change. Usable by all students.

Epstein, David F. “The Case for Ratification. Fed-

ei. st Constitutional Thought.” In The Framing
anu Ratification of the Constitution, edited by Leun-
ard W. Levy and Dennis J. Mahonry. New York:
Macmillan, 1987. Analyzes the most famous Fed-
eralist writings by Hamilton, Madison, and Jay
under the pen name ““Publius”; the Federalist at-
tack on *he government under the Articles of Con-
federation; the Federa: st arguments concerning
wnilitary preparedness, and their ideas about good
government. Usable by all students.

Main, Jackson Turner. The Antifederalist. Critics of the

Constitution, 1781-1789. New York: W.W. Norton,
197 4. Continues as one of the clearest explanations
of erguments offered by those men opposing the
creation of a stronger central government; offers
considerable insight into the debate, section by
section and state by state. Usable by all students.

Storing, Herbert. J. What the Anti-rederalists Were For.

The Political Thought of the Opponents of the Consti-




tution. Chicago: University of Chicago Press, 1981.
The best brief, narrative description of the argu-
4 ments of the Anti-Federalists. Contains an excel-
lent short chapter on the difficulty of classifying
Anti-Federalists as conser. atives. Also includes a
clear chapter explaining their belief in a small re-
public as offering the best opportunity for realiz-
ing an effective republican government. Usable by
all students.

IV. James Madison: Biographies and Selections
of his Writings

A. Biographies and Issues about Madison

Alley, Robert S., ed. James Madison on Religious Lib-
erty. Buffale: Prometlieus Books, 1985. A collec-
tion of essays on Madison’s views of religious
liberty, the separation of church and state, and
the Bill of Rights. Includes selected Madison pa-
pers on relevant issues, with a strong section on
the legacy of Madison. Usable by teachers and
Advanced Placement students.

4 Banning, Lance. “James Madison.” In Encyclopedia

of the American Censtitution. Vol. 3. Edited by Leon-
ard W. Levy, et al. New York: Macmillan, 1986.
Provides a chronological description of Madison’s
life, his public service in Virginia and in the Con-
tinental Congress. Also describes his preparation
for and participation in the Constitutional Con-
vention; his involvement in the ratification, and
his efforts to secure passage of a Bill of Rights.
Usable by all students.

Ketcham, Ralph. James Miadison: A Biography. New
York: Macmillan, 1971. One of the best one vol-
ume biographies on Madison. Out of print.

McCoy, Drew. The Last of the Fathers: James Mad.son
ard the Republican Legacy. New York: Cambridge
University Press, 1989. Excellent on the temper-
ament and character of Madison. The best analysis
of Madison’s views and actions on slavery. Good
on his views cf Jacksonian Cemocracy. Provides
a balanced evaluation of Madison’s public service.

5 Usable by all students.

- The Eiusive Republic: Political Economy in Jef-

fersonian America. Chapel Hill: University of North

Carolina Press, 1980. A history of the revolution-

ary generation’s efforts to reconcile classical re-

publicanism with the emerging commercial
society. Analyzes Jefferson’s and Madison’s fears
about excessive economic development. An ex-
ceilent treatment of the changing re!ationship be-
tween territorial expancion and republicanism.
Usable by all students.
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---Br-Edited-Writings-of James-Madison -

Mnrgan, Robert J. James Madison on the Constitution
and the Bill Rights. Westport, CT: Greenwood
Press, 1988. Contends that it was Madison’s in-
terest in preserving the union and republican gov-
ernment, not curbing democracy, that motivated
L. m in the 1780s and 1790s. Usable by teachers
and Advanced Placement students.

Riemer, Neal. James Madison: Creating the American
Constitution, Washington, DC: Congressional
Quarterly, Inc., 1986. Focuses on the political the-
ory of James Madison and his efforts to achieve
republican government in a large state. Centers )
on Madison’s ideas about how a republican gov- i
ernment should respond to disunion, large size,
faction, and anti-republican danger. Usable by
teachers and the most able students.

Rutland, Robert A. Jam Madison: The Founding Fa-
ther. New York: Macmu.an, 1987. A biography of
Madison beginning in 1787, describes the creation
of The Federalist Papers; Madison’s participation in
the First Congress; and other crucial public serv-
ice. Probably the best of the current biographies
on Madison.

Schultz, Harold S. James Madison. Boston: Twayne
"ublishers, 1971. An excellent brief biography of
Madison covering all aspects of his pv'lic carcer.
Out of print.

Meyers, Marvin, ed. The Mind of the Founaer: Sources
of Political Thought of James Madison. Hanover, NH:
University Press of New England, 1981. The best
one-volume collection of Madison’s important
writings with an cxcellent introductory analysis
by Meyers. Selections are developed <hronologj-
cally, following Madison’s public career.

Padover, Saul. The Forging of the American Federalist.
Selected Writirgs of lames Madison. New York:
Harper and Row, 1966. Another strong selection
of Madison’s writings. Out of print.

Peterson, Merrill D., ed. James Madison. A Biography
in His Own Words. Naw York: Harper and Row,
1974. An excellent selec.ion of writings by a noted
Jefferson scholar. Out of Print.

V. James Madison and the Bill of Rights
A. Atrticles

Davis, David Brion. “The Significance of Excluding
Slavery from the Old Noiihwest in 1787.” Indiana
Magazine of History 84 (March 1988). Special Issue
on th.: Nor{hwest Ordinance. Excellent on civil
rights and liberties issues affecting slaves in the
Northwest Ordinance. Usable by all students.
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Franklin, John Hope. “Slavery and the Constitu-
tion.” In The Encyclopedia of the American Consti-
tution. Vol. 4. Edited by Lecnard Levy et al., New
York: Macmillan. 1986. Excellent brief discussion
of the debate over slavery from the Declaration of
Independence to the Thirteenth Amendment. In-
cludes an analysis of the writing of the state con-

Constitutional Convention, the slave trade, the
Fugitive Slave Law of 1793, the Missouri Com-
promise, personal liberty laws, abolit..n, the Fu-
gitive Slave Law of 1850, the Dred Scott decision,
and the Emancipation Proclamation. Usable by all
students.

States).”” In Encyclopedia of the American Constitu-
tion. Vol. 1. Edited by Leonard W. Levy et al. New
York: Macmillan, 1986. Fine description of factors
leadi..g to a Bill of Rights from the end of the
Constitutional Convention to its passage in 1791.
Usable by all students.

Rakovz, Jack N. “James Madison and the Bill of
Rights.”” this Constitution 18 (Spring/Summer
1988). Excellent, short overview of how the issue
developed and Madison’s participation ir it. Us-

Putland, Robert A. “George Mason’s ‘Objections’
and the Bill of Rights.” this Cons#it:«tion 18 (Spring/
“Suinmer 1988). Very good on the last days f the
Constitutional Convention and the roles of Ma-
son, Sherman, Henry, Jefferson, and Madison.
Usable by all students.

B. Rooks

Brant, Irving. The Bill of Rights. Its Origins aid Mean-
ing. New York: Bobbs-Merrill, 1965. Brant, a Jead-
ing Madison scholar, contends that the primary
support for the Bill of Rights came from “state-
minded politicans who hoped to defeat the Con-
stitution altogether, or had dreams of a second
convention.” Qut-of-print.

Levy, Leonard W. Freedom of Speech and Press in Early
Americar: History: The Legacy of Suppression. New
York: 1arper & Row, 1963. Argues that the draft-
ers of the state constitutions cared very little about
protecting their fellow citizen’s rights; that the un-
derstanding during the period of civil rights was
very weak. Excellent on the contradictory views
held by Anti-Federalists on civil rights. Usable by
all students. Out of print.

. Constitutional Opinions: Aspects of the Bill of

Rights. New York: Oxford University Press, 1986.

' An excellent selection of Levy’s essays on the 3ill

of Rights. Especially strong is Chapter 6, “The Bill

———

1182

of Rights,” which provides a detailed description
of Madison’s involvement with the Bill of Rights
fromn the last davs in the Constitutional Corwven-
tion until their passage in 1791. This essay also
appear in The Encyclopedia of American Political His-
tory, edited by Jack P. Greene. New York, 1984.
Excellent for use with all students.

stitutions, the Northwest Ordinance, the Rutland, Robert A. The Birth of the Bill of Rights, 1776~

1791. Hanover, NH: University Pre.- of New Eng-
land, 1983. Very strong on Madison and the ev-
olution of the Bill of Rights. Also good o:1 the Bills
of Rights written in the several states. Credits the
Anti-Federalists with providing the pressure dur-
ing the ratification fight to produce Bill of Rights.

Levy, Leonard W. “The Bill of Rights (The United Schwartz, Bernard. The Great Rights of Mankind: A

History of the American Bill of Rights. New York:
Oxford University Press, 1977. He suggests that
James Wilson’s ““State House’ speech of October
6, 1787, established the basis for the Federalist
response that a Bill of Rights was unnecessary
because the government under the Constitution
was one of limited and enuruerated powers. Very
good on all issues. Cut of print.

€. Bibliography on the Bill of Rights

able by all students. Hutson, James I1. “The Birth of the Bill of Rights:

The State of Current Scholarship.” Prologue: Jour-
nal of the National Archives. Fail, 1988. Izsue No.

“20. Waskington: 'U. S. National’ Archivé andRe-

cords Administration. An excellent summary of
the research on the Bill of Rights since 1955. Pro-
vides annotation on all relevant books and ~*ticles.
Concludes that the scholarship on the Bill of
Rights remains inadequate as of the present date,
without a scholar who has tied all aspects of the
topic ir..o a coherent picture. Usable by teachers.
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ERIC Resources

ERIC (Educational Resources Inform: tion Center)
is managed by the Office of Educational Reseaich
and Imp:ovement (OERI) of the U.S. Department of
Education. ERIC includes a nationwide network of
sixteen clearinghouses, each one specializing in a
different subject associated 'with education. The
ERIC Clearinghouse for Social St udies/Social Science
Education (ERIC/ChESS) is located at the Social
Studies Development Center of Indiana Universi:y.

Items in the following list were selected from .he
ERIC database. They are available in microfiche aud/
or paper copies from the ERIC Document KRepro-
duction Service (EDRS). For information about
prices and purchasing procedures contact EDRS,
3900 Wheeler Avenue, Alexandria, VA 22304; tele-
phone numbers are (800) 227-3742 or {703) 823-0500.
Abstracts of documents in the ERIC database are
announced monthly by the U.S. Department of Ed-
ucation in Resources in Education. ERIC documents
are available for viewing in microfiche at libraries

~nremthat-subscribe-to-the~-ERIG-collection=—Use~the-EP-

nrmbers of documents in the following list to iden-
tify and obtain these items in the ERIC database.

The ERIC documents listed below are 1epresen-
tatives of the large number of items in the ERIC
database on the writing and ratifying of the U.S.
Constitution. Items i, this list are directly related to
the contents of this volume on the ideas of James
Madison in The Federalist.

Burns, Roger. A More Perfect 1Inion: The Creation of
the United States Censtitution. Washington, DC: Na-
tional Archives and Records Service, 1978. ED* 247
177.

Burroughs, Wynell G., and Jean West Mueller. Using
Documents to Teach the Constitution. Washington,
DC: National Archives and Records Service, 1985.
ED 273 547.

Command Information Division. Bicentenniai cf the
Constitution: A Resource Guide. Washington, DC:
Department of the Army, 1988. ED 299 182.

Command Information Division. Bicentennia: of the
Constitution: A Resource Guide, Supplement: Ratifi-
cation of the Constitution. Washington, DC: De-
partment of the Army, 1988. ED 302 441.

Hearst Report. The American Public’s Knowledge o* ™ -
U.S. Constitution. New York: The Hearst - -
ration, 1987. ED 289 812,

Kramnick, Isaac. The Great National Discussion: The
Discourse of Politi~s in 1787. Paper presented at a
conference of the U.S. Capitol Historical Society
and the United States Congress. Washington, DC,
March 27, 1987. ED 296 912.

Lennon, Donald R. From Confederation to Constitution.
Paper presented at the Annual Symposium -on
History and the Social Studies, East Carolina Uni-
versity, Greenville, NC, September, 26, 1986. ED
275 609.

Murphy, Paul L. The Co. titution in the Twentieth Cen-
tury: Implications for Citizensiip Education. Paper
presented at the Symposium an the Constitution
and Northwest Ordinance in the Education of Cit-
izens. Ball State University, Muncie, IN, March
13, 1986. ED 268 041.

National Assessment of Educational Progress. Civ-

__ lcs, United States Government.and.Political Objectives,.

1988 Assessmient. Princeton, NJ: Educational Test-
ing Service, 1987. ED 287 875.

National Assessment of Educational Progress. The
Civics Report Card. Princeton, NJ: Educational Test-
ing Service, 1992. £D 315 376.

National Assessment of Educational Progress. The
Histery Revurt Card. Princeton, NJ: Edvcational
Testing Gervice, 1990. ED 315 377.

O’Connor, Mary Alice, and Mary L. Henze. Tre Jef-
ferson Meeting on the Constitution: The Constitution
in the Classroom. Washing.on, DC: The jefferson
Foundation, 1984. ED 271 379.

Quigley, Charles N., et al. We the People. Calabasa,,
CA: Center for Civic Education, 1987. "> 292 692

Pati.ck, John J., and Richard C. Cemy. Lessons on fe
Constitution. Washington, DC: Project ‘87 of
American Historical Associaticn and A. -rican
Political Seience Association, 1985. ED I3 891.
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James Madison, near the end ~f his life.

Source: Library of Congress
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Tombstone of James Madison at Moatpelier. Madison died at hcme on June 28, 1836. He was 85 years old.

Source: Library of Congress
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“ﬂe accumulation of
all powers, legislative,
executive, and judiciary,
in the same hands,
whether of one, few, or
many, and whether
hereditary, self-appointed,
or elective, may justly be
pronounced the very
definition of tyranny.”

JAMES MADISON
The Federalist No. 47
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